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RURAL ECONOMY AND CONNECTIVITY COMMITTEE 
 

AGENDA 
 

32nd Meeting, 2020 (Session 5) 
 

Wednesday 2 December 2020 
 
The Committee will meet at 8.45 am in a hybrid meeting in the Mary Fairfax 
Somerville Room (CR2) and be broadcast on www.scottishparliament.tv  
 
1. Decision on taking business in private: The Committee will decide whether 

to take items 12 and 13 in private. 
 
2. European Union (Withdrawal) Act 2018: The Committee will consider whether 

the following instruments have been laid under the appropriate procedure— 
 

The Plant Health (EU Exit) (Scotland) (Amendment etc.) Regulations 2020 
[draft] 
 
The Trade in Animals and Related Products (EU Exit) (Scotland) 
(Amendment) Regulations 2020 [draft] 
 
The Common Agricultural Policy (Less Favoured Area Support) (EU Exit) 
(Scotland) Amendment Regulations 2020 [draft] 
 

3. Subordinate legislation: The Committee will take evidence on The Plant 
Health (EU Exit) (Scotland) (Amendment etc.) Regulations 2020 [draft] and the 
Trade in Animals and Related Products (EU Exit) (Scotland) (Amendment) 
Regulations 2020 [draft] from—  

 
Mairi Gougeon, Minister for Rural Affairs and Natural Environment, Rachel 
Coutts, Lawyer, John Speirs, Senior Policy Adviser, Keith White, Lawyer, 
and Jesus Gallego, Deputy Chief Veterinary Officer, Scottish Government. 
 

4. Subordinate legislation: Mairi Gougeon (Minister for Rural Affairs and Natural 
Environment) to move—  

 
Motion S5M-23354— That the Rural Economy and Connectivity 
Committee recommends that the Plant Health (EU Exit) (Scotland) 
(Amendment etc.) Regulations 2020 [draft] be approved. 
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5. Subordinate legislation: Mairi Gougeon (Minister for Rural Affairs and Natural 
Environment) to move—  

 
Motion S5M-23469—That the Rural Economy and Connectivity Committee 
recommends that the Trade in Animals and Related Products (EU Exit) 
(Scotland) (Amendment) Regulations 2020 [draft] be approved. 
 

6. Subordinate legislation: The Committee will take evidence on the Common 
Agricultural Policy (Less Favoured Area Support) (EU Exit) (Scotland) 
Amendment Regulations 2020 [draft] and the Direct Payments to Farmers 
(Miscellaneous Amendments) (Scotland) Regulations 2020 [draft] from—  

 
Fergus Ewing, Cabinet Secretary for Rural Economy and Tourism, John 
Kerr, Head of Agricultural Policy Division, Andrew Crawley, Lawyer, 
Scottish Government Legal Directorate (SGLD), and Lynne Stewart, Head 
of Direct Payments, Rural Payments and Inspections Directorate, Scottish 
Government. 
 

7. Subordinate legislation: Fergus Ewing (Cabinet Secretary for Rural Economy 
and Tourism) to move—  

 
Motion S5M-23419 — That the Rural Economy and Connectivity 
Committee recommends that the Common Agricultural Policy (Less 
Favoured Area Support) (EU Exit) (Scotland) Amendment Regulations 
2020 [draft] be approved. 
 

8. Subordinate legislation: Fergus Ewing (Cabinet Secretary for Rural Economy 
and Tourism) to move— 

 
Motion S5M-23264 —That the Rural Economy and Connectivity 
Committee recommends that the Direct Payments to Farmers 
(Miscellaneous Amendments) (Scotland) Regulations 2020 [draft] be 
approved. 
 

9. Salmon farming in Scotland inquiry update: The Committee will take 
evidence from— 

 
Fergus Ewing, Cabinet Secretary for Rural Economy and Tourism, Alastair 
Mitchell, Deputy Director Aquaculture and Recreational Fisheries, and 
Mike Palmer, Deputy Director, Marine Planning and Policy, Scottish 
Government. 
 

10. Implications of Brexit for the rural economy: The Committee will take 
evidence from— 

 
Fergus Ewing, Cabinet Secretary for Rural Economy and Tourism, and 
John Kerr, Head of Agricultural Policy Division, Scottish Government. 
 

11. European Union (Withdrawal) Act 2018: The Committee will consider a 
proposal by the Scottish Government to consent to the UK Government 
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legislating using the powers under the Act in relation to the following UK 
statutory instrument proposal-  

 
The Direct Payments, Spirit Drinks and Wine (Amendment) Regulations 
2020 
 

12. Salmon farming in Scotland inquiry update: The Committee will review the 
evidence heard. 

 
13. Implications of Brexit on devolution: The Committee will consider 

correspondence to the Finance and Constitution Committee.  
 
14. Dogs (Protection of Livestock) (Amendment) (Scotland) Bill (in private): 

The Committee will consider a draft Stage 1 report. 
 

 The Committee will reconvene at 2.00 pm to consider item 15. 
 

15. Construction and procurement of ferry vessels in Scotland (in private): 
The Committee will consider a draft report. (to follow) 

 
 

Steve Farrell 
Clerk to the Rural Economy and Connectivity Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5211 

Email: steve.farrell@parliament.scot 
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The papers for this meeting are as follows— 

Agenda Items 2 to 8 

Note by Clerk 

Note by Clerk 

PRIVATE PAPER 

Agenda Item 9 

Note by Clerk 

PRIVATE PAPER 

Agenda Item 10 

Note by Clerk 

PRIVATE PAPER 

Agenda Item 11 

Note by Clerk 

PRIVATE PAPER 

Agenda Item 13 

PRIVATE PAPER 

Agenda Item 14 

PRIVATE PAPER 

Agenda Item 15 

PRIVATE PAPER (to follow) 

REC/S5/20/32/1 

REC/S5/20/32/2 

REC/S5/20/32/3 
(P) 

REC/S5/20/32/4 

REC/S5/20/32/5 

(P) 

REC/S5/20/32/6 

REC/S5/20/32/7 

(P) 

REC/S5/20/32/8 

REC/S5/20/32/9 

(P) 

REC/S5/20/32/10 
(P) 

REC/S5/20/32/11 
(P) 

RECS5/20/32/12 
(P) 
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Rural Economy and Connectivity Committee 

32nd Meeting, 2020 (Session 5), Wednesday 2 December 2020 

Subordinate legislation - EU exit 

Introduction 

1. This paper provides background information on the following EU exit-
related Scottish statutory instruments:

• Draft SSI: The Plant Health (EU Exit) (Scotland) (Amendment etc.)
Regulations 2020

• Draft SSI: The Trade in Animals and Related Products (EU Exit)
(Scotland) (Amendment) Regulations 2020

• Draft SSI: The Common Agricultural Policy (Less Favoured Area
Support) (EU Exit) (Scotland) Amendment Regulations 2020

The Committee is invited to— 

• consider whether it is content that the parliamentary procedure given to
the instrument by the Scottish Government is appropriate; and, if so,

• to agree to consider the instruments at agenda items 3 to 7 in the usual
way.

Background 

2. In anticipation of the UK leaving the EU, changes are required to devolved
legislation by way of statutory instruments. Under the European Union
(Withdrawal) Act 2018, and where the Scottish Government considered a UK-
wide approach to the legislative changes would be appropriate, these have
been made by UK statutory instruments (SIs) laid by the UK Government with
Scottish Ministers’ consent.  The Scottish Parliament has considered these
legislative changes – notified to them by the Scottish Government – in advance
of the Scottish Government giving consent.

3. Other legislative changes are being made through Scottish statutory
instruments (SSIs).

4. SSIs related to EU exit will be considered in the same way that ‘domestic’
SSIs are considered except that the lead committee has the opportunity, in
advance of its policy consideration, to recommend to the Scottish Government
that the parliamentary procedure allocated to the instrument should be
changed.  This process is known as the sift.

5. A protocol has been agreed between the Scottish Government and
Scottish Parliament on the process for considering SSIs laid under the 2018
Act.  The protocol sets out further information about the sifting process.

https://www.legislation.gov.uk/sdsi/2020/9780111047309/contents
https://www.legislation.gov.uk/sdsi/2020/9780111047309/contents
https://www.legislation.gov.uk/sdsi/2020/9780111047675/contents
https://www.legislation.gov.uk/sdsi/2020/9780111047675/contents
https://www.legislation.gov.uk/sdsi/2020/9780111047484/contents
https://www.legislation.gov.uk/sdsi/2020/9780111047484/contents
https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf
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6. This paper supports the Committee’s consideration of the sift.

7. The protocol also sets out an approach which categorises SSIs – high,
medium or low – to assist committees’ prioritisation in terms of scrutiny and
gives the Delegated Powers and Law Reform Committee (DPLRC) a role in
highlighting to a lead committee those SSIs where it disagrees with the Scottish
Government about the categorisation.

Consideration of the parliamentary procedure – the sift 

8. Scottish Ministers have discretion about whether instruments made under
Schedule 2 of the 2018 Act should be subject to the affirmative or negative
procedure, unless the instrument makes provision falling within one of the
categories which requires the mandatory affirmative procedure to be used.

9. As set out above, the lead committee has the opportunity, in advance of
its consideration, to recommend to the Scottish Government that the
parliamentary procedure allocated to the instrument should be changed.  Thus,
the lead committee can recommend that an instrument laid under the negative
procedure should be revoked and laid as an affirmative instrument and vice
versa.  The protocol states this “enables committees to recommend a change
where they consider that the matter is of such significance that it requires active
Parliamentary approval (or conversely is not so significant that it requires
Parliamentary time to be allocated to its approval)”.

10. The DPLRC also consider the parliamentary procedure allocated to an
instrument and make a recommendation to the lead committee where it agrees
the procedure should be changed. The DPLRC considered these instruments
on 17 November and 24 November and made no recommendation of
procedural change for any of the above instruments.

No recommendation to change the parliamentary procedure 

11. Where a lead committee agrees with the parliamentary procedure, the
instrument is thereafter considered and disposed of in the same way as a
‘domestic’ SSI.

Recommendation to change the parliamentary procedure 
12. Where a lead committee recommends the parliamentary procedure
should be changed, it must report to the Parliament.  The Scottish Government
is expected to meet that recommendation as soon as possible.

13. A change of procedure does not, however, affect the timetable for
Parliamentary consideration and the SSI should be considered under the
procedure recommended by the lead committee.

For decision 

14. The instruments have been categorised under the affirmative
procedure.

https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/11/19/Subordinate-Legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-17-November-2020#Instruments-considered-under-the-European-Union--Withdrawal--Act-2018
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12963&mode=pdf
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15. The Committee is invited to consider whether it is content that the
parliamentary procedure allocated to the instrument by the Scottish
Government is appropriate.

Rural Economy and Connectivity Committee Clerks 
November 2020 
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Rural Economy and Connectivity Committee 

32nd Meeting, 2020 (Session 5), Wednesday 2 December 2020 

Subordinate Legislation 

The Committee will consider the following instruments: 

AFFIRMATIVE SSIs 

Draft SSI: The Plant Health (EU Exit) (Scotland) (Amendment etc.) 
Regulations 2020 (Annexe A) 

Purpose 

The Plant Health (EU Exit) (Scotland) (Amendment etc.) Regulations 2020 
(“the 2020 Regulations”) correct deficiencies in domestic legislation which 
implements Regulation (EU) 2016/2031 and Regulation (EU) 2017/625 (“the 
EU Regulations”) and associated EU tertiary legislation relating to plant 
health (including tree health) and official controls.  The 2020 Regulations also 
deficiency fix related fees legislation and also legislation relating to forestry 
Environmental Impact Assessments ahead of the end of the transition period.  
The provisions in the 2020 Regulations related to EU Exit will come into force 
on IP completion day.  

The 2020 Regulations also make provision to update domestic legislation 
relating to plant health before it becomes retained EU law.  These 
provisions come into force on 31 December 2020 to ensure that they are in 
place ahead of IP completion day.  

Points to note 

No points are highlighted for members attention in relation to this 
instrument.  

Draft SSI: The Trade in Animals and Related Products (EU Exit) 
(Scotland) (Amendment) Regulations 2020 (Annexe B) 

Purpose 

The objective of the instrument is to ensure a functioning system of controls 
on imports of live animals and products of animal origin, germinal products 
and animal by-products. The Scottish Government is seeking to retain 
current rules as set out in EU and other regulation. The instrument is also 
required as the UK will no longer be an EU Member State and EU Member 
States will become third countries. The instrument makes transitional 
provision to allow live animals and products from a third countries to come 
into Scotland without passing a border control post, subject to meeting 
certain requirements. 

Page 1 of 75
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Points to note 

This instrument represents part of the Scottish Government’s 
approach to official controls after 31 December 2020.  Members may 
wish to explore: 

• the Scottish Government’s reasoning behind the phased

approach,

• the practical capacity to implement the changes in Scotland,

and

• the implication on stakeholders who trade with the EU.

Draft SSI: The Common Agricultural Policy (Less Favoured Area 
Support) (EU Exit) (Scotland) Amendment Regulations 2020 (Annexe 
C) 

Purpose 

The SSI corrects a deficiency in retained EU law, changing a reference to 
“exit day” to refer to IP completion day. The instrument also extends the 
operation of the Less Favoured Area Support Scheme (LFASS) in retained 
EU law after the end of the Implementation Period (11pm on 31 December 
2020); make provision to continue to make payments under the scheme 
through to 2024; and modify the payment rates from 2021 onwards so that 
they are the same as for the scheme year 2018 payment. 

Points to note 

No points are highlighted for members attention in relation to this 
instrument 

Draft SSI: The Direct Payments to Farmers (Miscellaneous 
Amendments) (Scotland) Regulations 2020 (Annexe D) 

Purpose 

The Regulations provide for direct payment schemes to continue at the 
same levels as in previous years in Scotland. The Regulations set out the 
process for how the total ceiling for these payments be determined, as part 
of the annual Scottish Government budget process. The Regulations also 
remove provisions which are spent or not in use in Scotland. 

Points to note 

Page 2 of 75
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No points are highlighted for members attention in relation to this 
instrument 

The annexes include: a note by the clerk for each instrument, the SSI itself and the 
Policy Note. 

Page 3 of 75
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Annexe A 

Title of instrument:  Plant Health (EU Exit) (Scotland) (Amendment etc.) 
Regulations 2020 (SSI 2020/draft) 

Type of Instrument: Affirmative 

Laid Date: 11 November 2020 

Coming into force: Immediately before IP completion day (11pm on 31 December 
2020) and on IP completion day 

Minister to attend the meeting: Yes 

Procedure 

1. The Rural Economy and Connectivity (REC) Committee is lead committee for this
instrument and is required to report to the Parliament on its considerations.

2. Under Rule 10.6.1, these regulations are subject to affirmative resolution before
they can be made. It is for the REC Committee to recommend to the Parliament
whether these draft regulations should be approved.

3. The Minister for Rural Affairs and Natural Environment has, by motion (Motion
S5M-23354 as set out in the agenda), proposed that the Committee should
recommend the approval of this instrument.

4. The Minister will attend to explain the purpose and policy objective of the
instrument and to answer any questions from members.  She will then (under a
subsequent agenda item) be invited to speak to and move the motion seeking
approval.

5. At the end of the debate, the Committee must decide whether it agrees or
disagrees with the motion, and then report to Parliament accordingly. Such a report
need only be a short statement of the Committee’s recommendation

Policy Objectives and Background 

6. The Policy Note describes the policy objectives as follows:

“Together with the Plant Health (Amendment Etc.) (EU Exit) Regulations 2020

and the Plant Health (Phytosanitary Conditions) (Amendment) (EU Exit)

Regulations 2020 UK SIs,which deficiency fix the EU Regulations  and

associated EU tertiary legislation the 2020 Regulations make provision for

Scotland to continue to operate a plant health regime, control plant material and

protect biosecurity post IP completion day.  The 2020 Regulations ensure the

existing domestic official controls and plant health implementation and

enforcement regime remain operable post exit.”

Page 4 of 75
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7. The changes made to the 2020 Regulations are necessary to ensure the current

domestic plant health legislation continues to operate effectively after the end of

the transition period.

8. Part 3 of the 2020 Regulations as well as deficiency fixing the domestic

implementation, enforcement and fees regime for plant health, also inserts

savings and transitional provisions relating to fees.  The savings provisions

enable fees which were due under the pre-deficiency fixed fees SSIs to still be

required to be paid.  A transitional fees provision has been inserted as part of the

Scottish Government’s phased approach to imports from the EU after the end of

the transition period.  Fees will not be due in relation to imports from the EU until

1 April 2020.

Consideration by the Delegated Powers and Law Reform Committee 

9. The Delegated Powers and Law Reform Committee are considering this SSI at
their meeting of Tuesday 1 December. The Clerks will inform members of any
comments made at the meeting.

Points to note 

10. No points are highlighted for members attention in relation to this
instrument.

Recommendation 

11. The Committee is invited to consider any issues that it wishes to raise in
relation to this instrument.

Rural Economy and Connectivity Committee Clerks 
November 2020 
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Draft Regulations laid before the Scottish Parliament under paragraph 2(2) of schedule 2 of the 

European Communities Act 1972 and paragraph 1(6) of schedule 7 of the European Union 

(Withdrawal) Act 2018 for approval by resolution of the Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2020 No. 

EXITING THE EUROPEAN UNION 

FORESTRY 

PLANT HEALTH 

The Plant Health (EU Exit) (Scotland) (Amendment etc.) 

Regulations 2020 

Made - - - - 2020 

Coming into force in accordance with regulation 1(1) 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 2(2) of the European Communities Act 1972(a), paragraph 1(1) and (3) of schedule 2 and 

paragraph 21(b) of schedule 7 of the European Union (Withdrawal) Act 2018(b). 

In accordance with paragraph 2(2) of schedule 2 of the European Communities Act 1972, and 

paragraph 1(6) of schedule 7 of the European Union (Withdrawal) Act 2018, a draft of this 

instrument has been laid before and approved by resolution of the Scottish Parliament. 

In accordance with paragraph 4 of schedule 2 of the European Union (Withdrawal) Act 2018, the 

Scottish Ministers have consulted with the Secretary of State. 

(a) 1972 c.68 (“the 1972 Act”).  The 1972 Act was repealed by section 1 of the European Union (Withdrawal) Act 2018 (c.16) 
(“the 2018 Act”) with effect from exit day (see section 20 of the 2018 Act), but saved, subject to modifications, until IP 
completion day by section 1A of that Act.  Section 1A of the 2018 Act was inserted by the European Union (Withdrawal 
Agreement) Act 2020 (c.1) (“the 2020 Act”), and defines “IP completion day” by reference to section 39(1) to (5) of the 
2020 Act.  Section 2(2) was amended by paragraph 15(3) of schedule 8 of the Scotland Act 1998 (c.46) (“the 1998 Act”) 
(which was amended by section 27(4) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 Act”)).  Section 
2(2) was also amended by section 27(1)(a) of the 2006 Act and by section 3(3) and Part 1 of schedule 1 of the European 
Union (Amendment) Act 2008 (c.7) (“the 2008 Act”).  The functions conferred upon the Minister of the Crown under 
section 2(2), insofar as within devolved competence, were transferred to the Scottish Ministers by virtue of section 53 of the 
1998 Act. 

(b) 2018 c.16. 

Certified copy from legislation.gov.uk Publishing
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PART 1 

Introductory 

Citation, commencement and extent 

1.—(1) These Regulations may be cited as the Plant Health (EU Exit) (Scotland) (Amendment 

etc.) Regulations 2020 and come into force as follows— 

(a) as regards this Part and Part 2 on 31 December 2020,

(b) as regards Part 4, immediately before IP completion day,

(c) as regards Part 3 on IP completion day.

(2) These Regulations extend to Scotland only.

PART 2 

Amendments made under section 2(2) of the European Communities Act 1972 

The Plant Health (Fees) (Scotland) Regulations 2008 

2. In the Plant Health (Fees) (Scotland) Regulations 2008(a), in regulation 2 (interpretation) in

the definition of “licence”, in paragraph (b), for “21(2)” substitute “21(1)”. 

The Plant Health (Import Inspection Fees) (Scotland) Regulations 2014 

3.—(1) The Plant Health (Import Inspection Fees) (Scotland) Regulations 2014(b) are amended 

in accordance with paragraphs (2) to (8). 

(2) In regulation 2 (interpretation)—

(a) in paragraph (1)—

(i) omit the definition of “consignment”,

(ii) omit the definition of “the Directive”,

(iii) omit the definition of “documentary check”,

(iv) omit the definition of “identity check”,

(v) after the definition of “landed in Scotland” insert—

““lot” means a number of units of a single commodity, identifiable by its homogeneity 

of composition and origin and forming part of a consignment,”, 

(vi) omit the definition of “plants”,

(vii) omit the definition of “plant health check”,

(viii) omit the definition of “plant products”,

(ix) in the definition of “third country” at the end insert—

“(c) Liechtenstein.”, 

(b) after paragraph (2) insert—

“(3) Unless the context otherwise requires, words and expressions which are not defined

in these Regulations and which appear in the EU Plant Health Regulation or the Official 

Controls Regulation have the same meaning in these Regulations as in the EU Plant Health 

Regulation or, as the case may be, in the Official Controls Regulation.”. 

(a) S.S.I. 2008/153, relevantly amended by S.S.I. 2019/421. 
(b) S.S.I. 2014/338, relevant amending instruments are S.S.I. 2015/392, S.S.I. 2019/421 and S.S.I. 2019/425. 

Certified copy from legislation.gov.uk Publishing
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(3) In regulation 3(2)(b)(ii) (application of the import inspection fee)for “Regulation (EU)

2017/625” to the end substitute “the Official Controls Regulation”. 

(4) In regulation 4 (fees)—

(a) for “plant health check” in both places it occurs substitute “physical check”,

(b) in paragraph (2), in the words before sub-paragraph (a) omit “or which, but for” to

“required to be carried out”.

(5) In regulation 5 (additional fees in respect of potatoes originating in Egypt and Lebanon), in

the heading omit “and Lebanon”. 

(6) In schedule 1 (import inspections fees for plant health checks), in the heading, for “plant

health checks” substitute “physical checks”. 

(7) In schedule 2 (reduced import inspection fees for plant health checks), in the heading, for

“plant health checks” substitute “physical checks”. 

(8) In schedule 3 (additional fees), in item 1 at column 2 omit “or Lebanon”.

The Plant Health (Fees) (Forestry) (England and Scotland) Regulations 2015 

4.—(1) The Plant Health (Fees) (Forestry) (England and Scotland) Regulations 2015(a) are 

amended in accordance with paragraphs (2) to (4). 

(2) In regulation 2(1) (interpretation: Scotland), in the definition of “licence”, in paragraph (b),

for “21(1)(a)” substitute “(21)(1)”. 

(3) In regulation 3 (fees),for “plant health check” in each place it occurs substitute “physical

check”. 

(4) In schedule 3 (fees for plant health checks)—

(a) in the heading for “plant health check” substitute “physical check”,

(b) in the title in column 2 of the table for “plant health check” substitute “physical check”.

The Plant Health (Official Controls and Miscellaneous Provisions) (Scotland) Regulations 

2019 

5.—(1) The Plant Health (Official Controls and Miscellaneous Provisions) (Scotland) 

Regulations 2019(b) are amended in accordance with paragraphs (2) to (8). 

(2) In regulation 2(1) (interpretation: general), in sub-paragraph (c) of the definition of

“controlled plant pest”, at the end insert “, including a potential quarantine plant pest within the 

meaning given in regulation 21(3)”. 

(3) In regulation 3(1) (interpretation: EU instruments)—

(a) omit the definitions of—

(i) “Commission Implementing Decision (EU) 2017/198”, and

(ii) “Commission Implementing Decision (EU) 2019/1615”,

(b) at the end insert—

““Commission Implementing Regulation (EU) 2020/885” means Commission

Implementing Regulation (EU) 2020/885 as regards measures to prevent the 

introduction into and the spread within the Union of Pseudomonas syringae pv. 

actinidiae Takikawa, Serizawa, Ichikawa, Tsuyumu & Goto(c), 

“Commission Implementing Regulation (EU) 2020/1191” means Commission 

Implementing Regulation (EU) 2020/1191 establishing measures to prevent the 

(a) S.I. 2015/350, relevantly amended by S.S.I. 2020/176. 
(b) S.S.I. 2019/421, amended by S.S.I. 2020/176. 
(c) OJ L 205, 29.6.2020, p.9. 

Certified copy from legislation.gov.uk Publishing
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introduction into and the spread within the Union of Tomato brown rugose fruit virus 

(ToBRFV) and repealing Implementing Decision (EU) 2019/1615 (a).”. 

(4) In regulation 21 (authorisations for other purposes)—

(a) for paragraph (1) substitute—

“(1) The Scottish Ministers may grant an authorisation to permit—

(a) the carrying out of any activity specified in a plant health derogation,

(b) the introduction into Scotland, the movement within Scotland or the holding or

multiplication in Scotland of a potential quarantine plant pest for official testing,

scientific or educational purposes, trials, varietal selection or breeding, or

(c) the carrying out of any other activity which requires the approval of the Scottish

Ministers under the EU Plant Health Regulation, the Official Controls Regulation

or these Regulations.”,

(b) for paragraph (3) substitute—

“(3) In paragraph (1)—

“plant health derogation” means— 

(a) a derogation from provisions of the EU Plant Health Regulation which is set out in

an implementing or delegated act adopted by the European Commission under the

EU Plant Health Regulation or the Official Controls Regulation, or

(b) a derogation in any decision within the meaning of Article 288 of the Treaty on the

Functioning of the European Union, which continues to apply for the purposes of

the EU Plant Health Regulation on or after the commencement date and allows

member States to authorise an activity which would otherwise be prohibited by or

under the EU Plant Health Regulation,

“potential quarantine plant pest” means a plant pest which is not a Union quarantine 

pest, a protected zone quarantine pest or a plant pest subject to any measures adopted 

pursuant to Article 30(1) of the EU Plant Health Regulation, but which, in the opinion 

of the Scottish Ministers, fulfils the criteria set out in Subsection 1 of Section 3 of 

Annex 1 to that Regulation or may fulfil the criteria in Subsection 2 of that Section.”. 

(5) In regulation 22 (authorisations granted by the Scottish Ministers)—

(a) number the first un-numbered paragraph as paragraph (1),

(b) in paragraph (1) for “or these Regulations” substitute “, the Official Controls Regulation

or for the purposes of, or under, these Regulations”.

(6) In schedule 2 (specific measures relating to certain solanaceous species)—

(a) In Part 1 (general interpretation), in paragraph 1, in the definition of “sampling unit”, for

“an area” to the end substitute “a field or Part of a field formed with recognisable

boundaries on at least two opposing sides”.

(b) in Part 2 (general provisions relating to the planting of certain solanaceous species), in

paragraph 4(3)(a) and (b) (potato cyst nematode), for “Part 5” in each place it occurs

substitute “tables B and C of Part 5”,

(c) in Part 8 (measures relating to potatoes originating in Egypt), in paragraph 48(2)(a), for

“Egyptian potatoes” substitute “potatoes originating in Egypt”.

(a) OJ L 262, 12.8.2020, p.6. 

Certified copy from legislation.gov.uk Publishing

Page 9 of 75

REC/S5/20/32/2



5

(7) In schedule 3 (offences: relevant provisions in the EU Regulations), in the table in Part 3

(other EU legislation), at the end insert— 

“Commission Delegated Regulation (EU) 2019/2123 supplementing Regulation (EU) 

2017/625 of the European Parliament and of the Council as regards rules for the cases 

where and the conditions under which identity checks and physical checks on certain 

goods may be performed at control points and documentary checks may be performed 
at distance from border control posts(a) 

Article 2(1)(d), (e), (f), (g)(i) and (h) (as 

read with Article 2(2) and (3)), Article 5(1) 

(as read with Article 5(2), Article 6(1) and 

(4) and Article 8(2))

Requires the operator responsible for a 

consignment to comply with certain 

conditions where identity and physical 

checks on the consignment are to be 

performed at a control point other than a 

border control post”. 

(8) In the table in schedule 4 (offences: EU decisions relating to plant health)—

(a) omit the entries relating to—

(i) Commission Implementing Decision (EU) 2017/198, and

(ii) Commission Implementing Decision (EU) 2019/1615,

(b) at the end insert—

“Commission

Implementing

Regulation (EU)

2020/885

Article 2 (prohibition on the introduction of Pseudomonas 

syringae pv. actinidiae Takikawa, Serizawa, Ichikawa, Tsuyumu 

& Goto into the Union territory, and its spread within the Union 

territory) 

Article 3 (requirements in relation to the introduction into the 

Union territory of specified plants originating in third countries) 

Article 7 (requirements in relation to the movement within the 

Union territory of specified plants that have spent a part of their 

lives in the Union) 

Commission 

Implementing 

Regulation (EU) 

2020/1191 

Article 2 (prohibition on the introduction of Tomato brown 

rugose fruit virus into the Union territory and its spread within 

the Union territory) 

Article 6 (requirements in relation to the movement within the 

Union territory of specified plants for planting within the Union) 

Article 7 (requirements in relation to the movement within the 

Union territory of specified seeds) 

Article 8 (requirements in relation to the introduction into the 

Union territory of specified plants for planting originating in 

third countries) 

Article 9 (requirements in relation to the introduction into the 

Union territory of specified seeds originating in third countries)”. 

(a) OJ L 321, 12.12.2019, p.64. 
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PART 3 

Amendment of secondary legislation relating to withdrawal from the European Union 

The Plant Health Fees (Scotland) Regulations 2008 

6.—(1) The Plant Health (Fees) (Scotland) Regulations 2008 are amended in accordance with 

paragraphs (2) to (4). 

(2) In regulation 2 (interpretation)—

(a) omit the definition of “the EU Plant Health Regulation”,

(b) omit “and” at the end of the definition of “the Plant Health Official Controls Regulation”,

(c) after the definition of “the Plant Health Official Controls Regulations” insert—

““the Plant Health Regulation” means Regulation (EU) 2016/2031 of the European

Parliament of the Council on protective measures against pests of plants, amending 

Regulations (EU) No 228/2013, (EU) No 652/2014 and (EU) No 1143/2014 of the 

European Parliament and of the Council and repealing Council Directives 69/464/EEC, 

74/647/EEC, 93/85/EEC, 98/57/EC, 2000/29/EC, 2006/91/EC and 2007/33/EC(a),”, 

(d) after the definition of “premises” insert—

““UK plant passport” has the same meaning as in Article 78 of the Plant Health

Regulation.”. 

(3) In regulation 3 (fees for inspections for plant passporting purposes), in the heading, before

“plant”, insert “UK”. 

(4) In schedule 1 (fees for inspections for plant passporting purposes)—

(a) in the heading, before “plant” insert “UK”,

(b) in column 1 of the table—

(i) for “plant passports” substitute “UK plant passports”,

(ii) omit “EU”.

The Plant Health (Import Inspection Fees) (Scotland) Regulations 2014 

7.—(1) The Plant Health (Import Inspection Fees) (Scotland) Regulations 2014 are amended in 

accordance with paragraphs (2) to (5). 

(2) In regulation 2 (interpretation)—

(a) in paragraph (1)—

(i) omit the definition of “the EU Plant Health Regulation”,

(ii) in the definition of “European Union” omit “including the Isle of Man and the

Channel Islands but”,

(iii) after the definition of the “Official Controls Regulation” insert—

““Plant Health Regulation” means Regulation (EU) 2016/2031 of the European 

Parliament of the Council on protective measures against pests of plants, amending 

Regulations (EU) No 228/2013, (EU) No 652/2014 and (EU) No 1143/2014 of the 

European Parliament and of the Council and repealing Council Directives 69/464/EEC, 

74/647/EEC, 93/85/EEC, 98/57/EC, 2000/29/EC, 2006/91/EC and 2007/33/EC(b).”, 

(b) in paragraph (3) omit “EU” in each place it occurs.

(a) EUR 2016/2031. 
(b) EUR 2016/2031. 
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(3) In regulation 3(2) (application of the import inspection fee)—

(a) in sub-paragraph (a)(i), for “Commission Implementing Regulation (EU) 2019/2072” to

“Commission Implementing Regulation (EU) 2018/2019” substitute “the Phytosanitary

Conditions Regulation”,

(b) in sub-paragraph (b)(ii) for “the Union, adopted by the Commission” substitute “Great

Britain”.

(4) In regulation 5(2) (additional fees in respect of Potatoes Originating in Egypt), for “point 5

of the Annex” to “as regards Egypt”” substitute “point 26 of Annex 7 of the Phytosanitary 

Conditions Regulation”. 

(5) In schedule 2 (reduced import inspection fees for plant health checks) delete the entries for

“Citrus”, “Mangifera” and “Passiflora”. 

The Plant Health (Fees) (Forestry) (England and Scotland) Regulations 2015 

8.—(1) The Plant Health (Forestry) (Fees) (England and Scotland) Regulations 2015(a) are 

amended as follows. 

(2) In regulation 2 (interpretation: Scotland)—

(a) in paragraph (1)—

(i) in the definition of “controlled consignment”, for sub-paragraph (b), substitute—

“(b) consists of, or includes, isolated bark, or wood of a type that is described in

Part A of Annex 11, or Annex 12, to the Phytosanitary Conditions Regulation, 

as amended from time to time, other than wood packaging material which is 

actually in use in the transport of objects of all kinds,”, 

(ii) omit the definition of “the EU Plant Health Regulation”,

(iii) after the definition of “the Official Controls Regulation” insert—

““the Plant Health Regulation” means Regulation (EU) 2016/2031 of the European 

Parliament of the Council on protective measures against pests of plants, amending 

Regulations (EU) No 228/2013, (EU) No 652/2014 and (EU) No 1143/2014 of the 

European Parliament and of the Council and repealing Council Directives 69/464/EEC, 

74/647/EEC, 93/85/EEC, 98/57/EC, 2000/29/EC, 2006/91/EC and 2007/33/EC(b),”, 

(iv) omit the definition of “the Phytosanitary Conditions Regulation”,

(v) in the definition of “plant passport authority” omit “EU”,

(vi) in the definition of “WPM authorisation” omit “EU”,

(b) in paragraph (2), omit “EU” in both places it occurs.

The Forestry (Environmental Impact Assessment) (Scotland) Regulations 2017 

9.—(1) The Forestry (Environmental Impact Assessment) (Scotland) Regulations 2017(c) are 

amended in accordance with paragraphs (2) to (4)— 

(2) In regulation 2 (interpretation) omit paragraph (2).

(3) In regulation 9 (exemptions)—

(a) in paragraph (1) omit “, in accordance with Article 2(4) of the Directive (but without

prejudice to Article 7 of the Directive),”,

(b) in paragraph (4) omit “, in accordance with Article 2(5) of the Directive (but without

prejudice to Article 7 of the Directive),”.

(a) S.I. 2015/350, relevant amending instruments are S.S.I. 2019/421 and S.S.I. 2020/176.
(b) EUR 2016/2031. 
(c) S.S.I. 2017/113, prospectively amended by Part 5 of S.S.I. 2019/130 which comes into force on IP completion day.
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(4) In regulation 31 (application to Court of Session by person aggrieved), after paragraph (4)

insert— 

“(4A) For the purpose of paragraph (4), Article 11(1) of the Directive is to be read as if— 

(a) the reference to “Member States” were to “The Scottish Ministers”,

(b) the reference to “a Member State” were to “Scotland”.”.

The Plant Health (Export Certification) (Scotland) Order 2018 

10.—(1) The Plant Health (Export Certification) (Scotland) Order 2018(a) is amended in 

accordance with paragraphs (2) to (4). 

(2) In regulation 2 (interpretation)—

(a) omit the definition of “EU Plant Health Regulation”,

(b) omit the definition of “IPC document”,

(c) in the definition of “phytosanitary certificate” omit “EU”,

(d) in the definition of “phytosanitary certificate for re-export” omit “EU”,

(e) after the definition of “the Plant Health Official Controls Regulations” insert—

““the Plant Health Regulation” means Regulation (EU) 2016/2031 of the European

Parliament of the Council on protective measures against pests of plants, amending 

Regulations (EU) No 228/2013, (EU) No 652/2014 and (EU) No 1143/2014 of the 

European Parliament and of the Council and repealing Council Directives 69/464/EEC, 

74/647/EEC, 93/85/EEC, 98/57/EC, 2000/29/EC, 2006/91/EC and 2007/33/EC(b) ,”, 

(f) omit the definition of “third country”.

(3) In regulation 4(1) and (2) (fees for export certification services) omit “or IPC document” in

each place it occurs. 

(4) In the schedule (applications for certificates: tables of fees) omit item 14.

The Plant Health (Official Controls and Miscellaneous Provisions) (Scotland) Regulations 

2019 

11. The Plant Health (Official Controls and Miscellaneous Provisions) (Scotland) Regulations

2019(c) are amended in accordance with regulations 12 to 30. 

Part 1 

12.—(1) In regulation 2 (interpretation: general)— 

(a) in paragraph (1)—

(i) in the definition of “controlled consignment”—

(aa) for the words “the Union territory”, in each place they occur, substitute “Great 

Britain”, 

(bb) in head (i) of sub-paragraph (a) omit “EU”, 

(cc) at the end of head (i) insert “or”,

(dd) omit head (ii) of sub-paragraph (a),

(ee) in head (iii) of sub-paragraph (a) omit “EU” in each place it appears, 

(ii) in the definition of “controlled plant pest”—

(aa) in sub-paragraph (a) for “3 or 4 to Regulation (EU) 2019/2072” substitute 

“2A, 3 or 4 to the Phytosanitary Conditions Regulation”, 

(a) S.S.I. 2018/132, amended by S.S.I. 2019/421. 
(b) EUR 2016/2031. 
(c) S.S.I. 2019/421, amended by S.S.I. 2020//176. 
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(bb) at the end of sub-paragraph (a) insert “or” 

(cc) omit sub-paragraph (b),

(dd) in sub-paragraph (c) omit “EU”,

(iii) omit the definition of “EU emergency decision”,

(iv) in the definition of “EU Plant Health Regulation”, at the end, insert “as it has effect

in EU law”,

(v) omit the definition of “EU plant health rule”,

(vi) in the definition of “Official Controls Regulation” omit “EU” where it occurs before

“plant health rule”,

(vii) after the definition of “plant health inspector”, insert—

““Plant Health Regulation” means Regulation (EU) 2016/2031 of the European 

Parliament and of the Council on protective measures against pests of plants amending 

Regulations (EU) No 228/2013, (EU) No 652/2014 and (EU) No 1143/2014 of the 

European Parliament and of the Council and repealing Council Directives 69/464/EEC, 

74/647/EEC, 93/85/EEC, 98/57/EC, 2000/29/EC, 2006/91/EC and 2007/33/EC (a), 

“plant health rule” means a rule within the meaning given in Article 1(2)(g) of the 

Official Controls Regulation,” 

(viii) in the definition of “plant pest” omit “EU”,

(ix) after the definition of “plant pest”, insert—

““the Phytosanitary Conditions Regulation” means Commission Implementing 

Regulation (EU) 2019/2072 establishing uniform conditions for the implementation of 

Regulation (EU) 2016/2031 of the European Parliament and the Council, as regards 

protective measures against pests of plants, and repealing Commission Regulation (EC) 

No 690/2008 and amending Commission Implementing Regulations (EU) 

2018/2019(b),”, 

(x) in the definition of “regulated item”, for “an EU” substitute “a”,

(xi) omit the definition of “Regulation (EU) 2019/2072”.

(b) in paragraph (2) omit “EU” in both places it occurs.

(2) In regulation 3 (interpretation: EU instruments)—

(a) omit paragraph (1),

(b) for paragraph (2), substitute—

“(2) References to the Phytosanitary Conditions Regulation are to be construed as

references to that instrument as amended from time to time.”. 

(3) Omit regulation 3A (measures adopted pursuant to article 30(1) of the EU Plant Health

Regulation). 

(4) In regulation 4 (Article 82 of the EU Plant Health Regulation: meaning of “close

proximity”)— 

(a) in the heading omit “EU”,

(b) in paragraphs (1) and (2) omit “EU” in each place it occurs.

Part 2 

13. In Part 2 (competent authorities), in regulation 5(4) (designation of competent authority)—

(a) in the definition of “forestry professional operator”—

(i) in the words before sub-paragraph (a) omit “EU”,

(a) EUR 2016/2031. 
(b) EUR 2019/2072. 
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(ii) in sub-paragraph (b), for “the Union territory” in both places it occurs substitute

“Great Britain or a CD territory”,

(iii) in sub-paragraph (c), at the end insert “or Northern Ireland”,

(b) omit the definition of “official controls”.

Part 3 

14.—(1) In regulation 7 (derogation to the requirement to give prior notification in accordance 

with Article 1(1) of Commission Implementing Regulation (EU) 2019/1013)— 

(a) in paragraph (A1), after “into Scotland by air” insert “or a controlled consignment which

is to be brought into a RoRo, port in Scotland”,

(b) in paragraph (3), after the definition of “Commission Implementing Regulation (EU)

2019/1013” insert—

““RoRo” means a RoRo listed location within the meaning of regulation 130 of the 

Customs (Import Duty) (EU Exit) Regulations 2018(a),”. 

(2) In regulation 8 (suspicion of non-compliance)—

(a) in paragraph (1), for “an EU” in both places it occurs substitute “a”,

(b) in paragraph (2)(b), for “the Union territory” substitute “Great Britain”.

(3) In regulation 10(1) (official measures in relation to non-compliant consignments or

consignments which pose a risk to plant health)— 

(a) in sub-paragraphs (a) and (b), for “an EU” in both places it occurs substitute “a”,

(b) in sub-paragraph (c) for “the Union territory” substitute “Great Britain”.

(4) In regulation 11(c) (notices under regulation 8, 9 or 10), for “the Union territory” substitute

“Great Britain”. 

(5) In regulation 12 (border control posts: authorisation of inspection centre and commercial

storage facilities)— 

(a) in paragraphs (1)(a) and (b) omit “, consignments which” to “schedule 1” in both places it

occurs,

(b) omit paragraph (1A).

(6) In regulation 13(10) (transitional provision: approved places of inspection), in the definition

of “temporary storage facility”, at the end insert “(as it has effect in EU law before IP completion 

day)”. 

Part 4 

15.—(1) In regulation 14(2) (introduction), in the definition of “prohibited material”— 

(a) in sub-paragraph (b)—

(i) for “the Union territory or Scotland” substitute “Great Britain”,

(ii) for “an EU” substitute “a”,

(iii) omit “or Part 2 of schedule 1”,

(b) in sub-paragraph (c)—

(i) omit “within the Union territory, or”,

(ii) for “an EU” substitute “a”,

(iii) omit “or Part 3 of schedule 1”.

(2) In regulation 16(4) (action which may be taken by a plant health inspector) omit “(including

representatives of the European Commission)”. 

(a) S.I. 2018/1248 to which there are amendments not relevant to these Regulations. 
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Part 5 

16. Part 5 is omitted.

Part 6 

17.—(1) In regulation 19 (applications for registration) omit “EU”. 

(2) In regulation 20 (other applications)—

(a) in paragraph (1)—

(i) in sub-paragraphs (b), (c) and (d) omit “EU” in each place it occurs,

(ii) in sub-paragraph (e), for “, a phytosanitary certificate for re-export or a pre-export

certificate” substitute “or a phytosanitary certificate for re-export”,

(b) in paragraph (2) omit “EU” in both places it occurs.

(3) In regulation 21 (authorisations for other purposes)—

(a) in paragraph (1)(b)—

(i) after “under” insert “, or by virtue of,”,

(ii) omit “EU”,

(iii) after “Regulation” in the second place it occurs insert “, any regulations made under

the Plant Health Regulation or the Official Controls Regulation”,

(b) in paragraph (3)—

(i) for the definition of “plant health derogation” substitute—

““plant health derogation” means a derogation from provisions of the Plant Health 

Regulation which is set out in retained EU law or regulations made under the Plant 

Health Regulation or the Official Controls Regulation,”, 

(ii) in the definition of “potential quarantine pest”, for the words from “Union” to

“Regulation”, in the first place where it occurs, substitute “GB quarantine pest or a

provisional GB quarantine pest”.

(4) In regulation 22(1) (authorisations granted by the Scottish Ministers) omit “EU”.

Part 8 

18.—(1) In regulation 24 (notification requirements in relation to seed potatoes) omit— 

(a) paragraph (1)(b), including the preceding “or”,

(b) paragraph (3).

(2) Omit regulation 25 (notification requirements in relation to citrus fruits).

(3) In regulation 26 (notification requirements in relation to other plants and plant products)—

(a) in paragraph (1)—

(i) for “of the following plants or plant products” substitute “solid fuel wood from a

third country to which Article 47(1) of the Official Controls Regulation does not

apply”,

(ii) omit sub-paragraphs (a) to (c),

(b) in paragraph (2)—

(i) in sub-paragraph (c) omit “plants or”,

(ii) in sub-paragraph (d) omit “plants or”,

(iii) omit sub-paragraph (e),

(iv) for sub-paragraph (f) substitute—

“(f) the address of the consignor, 

(g) details of any phytosanitary treatments applied to the wood.”.
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Part 9 

19.—(1) In regulation 28(1) and (2) (interpretation) omit “EU” in each place it occurs. 

(2) In regulation 29 (powers of entry)—

(a) in paragraph (1)—

(i) in sub-paragraph (a)—

(aa) in head (ii) omit “EU”,

(bb) in head (iv), for “an EU” to the end substitute “a plant health rule comply with

that rule”, 

(ii) in sub-paragraphs (b), (c) and (e) omit “EU” in each place it occurs.

(b) in paragraph (6), for sub-paragraph (a) substitute—

“(a) be accompanied by such persons as the inspector considers necessary,”,

(c) omit paragraph (6A).

(3) In regulation 32(5) (failure to comply with a notice)—

(a) omit “other”,

(b) omit “(including representatives of the European Commission)”.

(4) In regulation 33(1) (disclosure of information held by Revenue and Customs) omit “EU”.

Part 11 

20.—(1) In regulation 37(1) (general)— 

(a) omit sub-paragraph (a),

(b) in sub-paragraph (c) omit “, 25(1)”,

(c) in sub-paragraph (e) omit “EU”,

(d) in sub-paragraph (g), after “other” insert “retained direct”,

(e) omit sub-paragraph (h).

(2) In regulation 40 (provision of false or misleading information)—

(a) in sub-paragraph (1) for “plant passport or” substitute “UK plant passport or a”,

(b) in sub-paragraph (2)—

(i) for “, 101 and 102” substitute “or 101”,

(ii) omit “EU”.

(3) In regulation 41 (improper use of plant passports or certificates)—

(a) in the heading, after “of” insert “UK”,

(b) in paragraph (1), after “a” where it occurs the first time in each of sub-paragraphs (a) to

(c), insert “UK”.

(4) In regulation 42 (obstruction etc.)—

(a) in paragraph (1)(a) to (c) omit “EU” in each place it occurs;

(b) for paragraph (2) substitute—

“(2) In paragraph (1)—

(a) “authorised person” means a person authorised by the Scottish Ministers,

(b) a reference to the Plant Health Regulation or the Official Controls Regulation

includes retained EU law adopted, or regulations made, under the Plant Health

Regulation or the Official Controls Regulation and any other retained EU law

relating to plant health.”.
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Schedule 1 

21. Omit schedule 1 (temporary national measures).

Schedule 2, Part 1 

22. In schedule 2 (specific measures relating to certain solanaceous species), Part 1 (general

interpretation), in paragraph 1— 

(a) omit the definitions of “Directive 69/464/EEC”, “Directive 93/85/EEC”, “Directive

98/57/EC” and “Directive 2007/33/EC”,

(b) before the definition of “holding” insert—

““EPPO PM 7/21” means the standard describing a diagnostic protocol for Ralstonia

solanacearum, R. pseudosolanacearum and R. syzygii approved by the European and 

Mediterranean Plant Protection Organization(a), 

“EPPO PM 7/40” means the standard describing a diagnostic protocol for Globodera 

rostochiensis and Globodera pallida approved by the European and Mediterranean 

Plant Protection Organization(b), 

“EPPO PM 7/59” means the standard describing a diagnostic protocol for Clavibacter 

michiganensis subsp. sepedonicus approved by the European and Mediterranean Plant 

Protection Organization(c), 

“EPPO PM 7/119” means the standard describing the procedures for nematode 

extraction approved by the European and Mediterranean Plant Protection 

Organization(d),”. 

Schedule 2, Part 2 

23. In schedule 2, Part 2 (general provisions relating to the planting of certain solanaceous

species)— 

(a) in paragraph 2 (general restrictions on the planting of potatoes)—

(i) in sub-paragraph (1), for “Switzerland” substitute “any third country to which the

prohibition in Article 40(1) of the Plant Health Regulation does not apply”,

(ii) in sub-paragraph (2)—

(aa) for head (a) substitute—

“(a) they derive in direct line from potato material which has been obtained under 

an approved programme for the certification of potatoes which has been 

officially approved by a competent authority or a CD authority,”, 

(bb) in head (b), for “Annex 1 to Directive 93/85/EEC” substitute “EPPO PM 

7/59”; 

(cc) in head (c), for “Annex 2 to Directive 98/57/EC” substitute “EPPO PM 7/21”,

(b) in paragraph 4 (potato cyst nematode), in sub-paragraph (2)—

(i) omit “and” before head (b),

(a) First approved by the European and Mediterranean Plant Protection Organization in September 2003 and available from its
Secretariat at 21 Boulevard Richard Lenoir, 75011, Paris, France and at 
https://www.eppo.int/RESOURCES/eppo_standards/pm7_diagnostics. 

(b) First approved by the European and Mediterranean Plant Protection Organization in September 2003 and available from its
Secretariat at 21 Boulevard Richard Lenoir, 75011, Paris, France and at 
https://www.eppo.int/RESOURCES/eppo_standards/pm7_diagnostics. 

(c) Approved by the European and Mediterranean Plant Protection Organization in September 2005 and available from its
Secretariat at 21 Boulevard Richard Lenoir, 75011, Paris, France and at 
https://www.eppo.int/RESOURCES/eppo_standards/pm7_diagnostics. 

(d) First approved by the European and Mediterranean Plant Protection Organization in September 2013 and available from its
Secretariat at 21 Boulevard Richard Lenoir, 75011, Paris, France and at 
https://www.eppo.int/RESOURCES/eppo_standards/pm7_diagnostics. 
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(ii) at the end of head (b) insert—

“, and

(c) in accordance with EPPO PM 7/40 and EPPO PM 7/119.”,

(c) in paragraph 5 (official surveys) for “Article 6 of Directive 2007/33/EC” substitute “Part

4 of this schedule”,

(d) after paragraph 5 insert—

“(5A) An official survey conducted under this Part or Part 4 of this schedule shall be

conducted on at least 0.5% of the acreage used in the relevant year for the production of 

seed potatoes.”, 

(e) omit paragraph 6 (official surveys).

Schedule 2, Part 3 

24. In schedule 2, in Part 3 (measures for the control of Potato Wart Disease), in paragraph 8(1)

(official measures relating to contaminated plots of land) for “ Article 2 of Directive 69/464/EEC” 

substitute “this Part”. 

Schedule 2, Part 4 

25. In schedule 2, in Part 4 (measures for the control of European populations of Potato Cyst

Nematode), in paragraph 20 (notice authorising planting of potatoes) omit “notified to the 

European Commission in accordance with Article 9(2) of Directive 2007/33/EC and”. 

Schedule 2, Part 6 

26. In schedule 2, in Part 6 (measures for control of Potato Ring Rot)—

(a) in paragraph 27 (official surveys and testing)—

(i) in sub-paragraph (1) omit “, in accordance with Article 2(1) of Directive

93/85/EEC”,

(ii) after sub-paragraph (1) insert—

“(1A) In the case of tubers of Solanum tuberosum L., those surveys must include official 

testing of samples of seed and other potatoes in accordance with EPPO PM 7/59. 

(1B) In the case of plants of Solanum tuberosum L., those surveys must be carried out 

according to appropriate methods and include appropriate official testing of samples. 

(1C) The collection of samples for the purposes of sub-paragraphs (1A) and (1B) must be 

based on sound scientific and statistical principles and the biology of Potato Ring Rot and 

take into account relevant potato production systems.”, 

(iii) in sub-paragraph (2)(a), for “Annex 1” to “93/85/EEC” in the second place it occurs

substitute “EPPO PM 7/59”,

(b) in paragraph 28(1) (measures to be taken following the confirmation of the presence of

Potato Ring Rot)—

(i) in head (b), for “taking into account the provisions in point 1 of Annex 3 to Directive

93/85/EEC” substitute—

“having regard to the following factors— 

(i) the susceptible material grown at the contaminated place of production,

(ii) places of production with some production link to that susceptible material,

including those sharing production equipment and facilities directly or

through a common contractor,

(iii) the production or presence of other susceptible material at the contaminated

place of production,
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(iv) the premises handling potatoes from the contaminated place of production and

the places of production mentioned in sub-head (ii),

(v) any object that may have come into contact with the contaminated susceptible

material,

(vi) any susceptible material stored in, or in contact with, any object prior to its

disinfection,

(vii) the susceptible material with a sister or parental clonal relationship to the

contaminated susceptible material and the places of production of that

susceptible material”,

(ii) in head (c), for “provisions in point 2 of Annex 3 to Directive 93/85/EEC” substitute

“proximity of other places of production growing potatoes or other host plants and

the common production and use of seed potato stocks”,

(iii) after paragraph (1), insert—

“(1A) When making a designation or determination under sub-paragraph (1), an inspector 

must have regard to sound scientific principles, the biology of Potato Ring Rot and relevant 

production, marketing and processing systems.”, 

(c) in paragraph 29 (restrictions in relation to specified plant material or objects

contaminated or probably contaminated with Potato Ring Rot)—

(i) in sub-paragraph (2)(b) for “any other measure that complies with point 1 of Annex

4 to Directive 93/85/EEC” substitute “an officially approved disposal method that

ensures that there is no identifiable risk of Potato Ring Rot spreading”,

(ii) in sub-paragraph (3)(b), for “in accordance with point 2 of Annex 4 to Directive

93/85/EEC” substitute “in a manner that ensures that there is no identifiable risk of

Potato Ring Rot spreading”,

(iii) in sub-paragraph (5), for “Directive 93/85/EEC” substitute “this Part”,

(d) in paragraph 32 (measures in relation to a contaminated place of production)—

(i) in sub-paragraph (1)(b), for “Annex 1 to Directive 93/85/EEC” substitute “EPPO PM

7/59”,

(ii) in sub-paragraph (2), for “Article 2 of Directive 93/85/EEC” substitute “EPPO PM

7/59”,

(iii) in sub-paragraph (3)(b), for “Annex 1 to Directive 93/85/EEC” substitute “EPPO PM

7/59”,

(e) in paragraph 33(d) (contaminated place of production – notice in relation to fields other

than those referred to in paragraph 31), for “Annex 1 to Directive 93/85/EEC” substitute

“EPPO PM 7/59”,

(f) in paragraph 36(7)(b) (demarcated zone), for “Article 2 of Directive 93/85/EEC”

substitute “EPPO PM 7/59”.

Schedule 2, Part 7 

27. In schedule 2, Part 7 (measures for the control of Ralstonia solanacearum (Smith) Yabuuchi

et al.)— 

(a) in paragraph 38 (official surveys and testing)—

(i) in sub-paragraph (1) omit “in accordance with Article 2 of Directive 98/57/EC”,

(ii) after sub-paragraph (1) insert—

“(1A) Those surveys must be based on a risk assessment to identify other possible 

sources of contamination threatening the production of susceptible material and include 

targeted official surveys in production areas, based on the relevant risk assessment, to 

identify the presence of R. solanacearum on— 

(a) relevant material, other than susceptible material,
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(b) surface water which is used for irrigation or spraying of susceptible material, and

(c) liquid waste discharged from industrial processing or packaging premises handling

susceptible material.

(1B) Those surveys must also be based on the biology of R. solanacearum and the 

relevant production systems and must include— 

(a) in the case of susceptible material comprising plants of Solanum tuberosum L.,

visual inspection of the growing crop at appropriate times, or the sampling of both

seed and other potatoes in the growing season or in store, which must include

official visual inspection by cutting of tubers,

(b) in the case of seed potatoes and, where appropriate, other potatoes, official testing

of samples using the method set out in EPPO PM 7/21,

(c) in the case of susceptible material comprising plants of Solanum lycopersicum L.,

visual inspection at appropriate times of at least the growing crop of plants

intended for replanting for professional use,

(d) for host plants, other than susceptible material, and for water including liquid

waste, official testing.

(1C) The collection of samples for the purposes of sub-paragraph (1B) must be based on 

sound scientific and statistical principles and the biology of R. solanacearum and take into 

account relevant potato production systems of susceptible material and other host plants of 

R. solanacearum.”,

(iii) in sub-paragraph (2)—

(aa) in head (a)(i), for “Annex” to “98/57/EC” in the second place it occurs

substitute “EPPO PM 7/21”, 

(bb) in head (b), for “specified” to “98/57/EC” substitute “referred to in EPPO PM 

7/21”, 

(b) in paragraph 39 (measures to be taken following the confirmation of the presence of R.

solanacearum)—

(i) in sub-paragraph (2)—

(aa) in head (a), for “in accordance with Annex 4 to Directive 98/57/EC,”

substitute— 

“which includes investigation of the following— 

(i) potatoes which are growing or have been harvested that are clonally related to

any contaminated potatoes,

(ii) tomatoes which are growing or have been harvested that are from the same

source as any contaminated tomatoes,

(iii) potatoes or tomatoes which are growing or have been harvested that are under

official control and are suspected to be contaminated with R. solanacearum,

(iv) potatoes which are growing or have been harvested that are clonally related to

any potatoes that have been grown at the contaminated place of production,

(v) potatoes or tomatoes which are growing nearby the contaminated place of

production, including those sharing production equipment and facilities

directly or through a common contractor,

(vi) surface water used for irrigation and spraying from any source confirmed or

suspected to be contaminated with R. solanacearum,

(vii) surface water used for irrigation and spraying from a source used in common

with the contaminated and possibly contaminated places of production,

(viii) places of production which are flooded or have been flooded with

contaminated or possibly contaminated surface water,

(ix) surface water used for irrigation or spraying of the contaminated place of

production or flooded fields at the contaminated place of production,”,
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(bb) in head (e), for “in accordance with point 2(i) of Annex 5 to Directive 

98/57/EC” substitute “having regard to the relevant factors”, 

(ii) in sub-paragraph (3)—

(aa) in head (a), for “in accordance with Annex 4 to Directive 98/57/EC” substitute

“which includes an investigation of the things referred to in sub-paragraph 

(2)(a)(i) to (ix)”, 

(bb) in head (d), for “in accordance with point 2(i) of Annex 5 to Directive 

98/57/EC” substitute “having regard to the relevant factors”, 

(iii) in sub-paragraph (4)(d), for “in accordance with point 2(ii) of Annex 5 to Directive

98/57/EC” substitute “having regard to the relevant factors”,

(iv) at the end insert—

“(5) The “relevant factors” are— 

(a) for the purposes of sub-paragraphs (2)(e) and (3)(d)—

(i) the proximity of other places of production growing susceptible material,

(ii) the common production and use of seed potato stocks,

(iii) places of production using surface water for irrigation or spraying of

susceptible material where there is or has been a risk of surface water run-off

from the contaminated place of production,

(b) for the purposes of sub-paragraph (4)(d)—

(i) places of production producing susceptible material adjacent to, or which are

at risk from flooding by, contaminated surface water,

(ii) any discrete irrigation basin associated with the contaminated surface water,

(iii) water bodies connected with the contaminated surface water having regard to

the direction and rate of flow of the contaminated surface water and the

presence of wild solananceous host plants.”,

(c) in paragraph 40 (restrictions in relation to specified plant material or objects

contaminated or probably contaminated with R. solanacearum)—

(i) in sub-paragraph (1)(b), for “a provision in point 1 of Annex 6 to Directive

98/57/EC” substitute “an officially approved disposal method that ensures that there

is no identifiable risk of R. solanacearum rot spreading”,

(ii) in sub-paragraph (2)(b), for “in accordance with point 2 of Annex 6 to Directive

98/57/EC” substitute “by an officially approved disposal method that ensures that

there is no identifiable risk of R. solanacearum rot spreading”,

(iii) in sub-paragraph (4), for “Directive 98/57/EC” substitute “this Part”,

(d) in paragraph 43 (measures in relation to a contaminated place of production)—

(i) in sub-paragraph (1)(b) for “Annex 2 to Directive 98/57/EC” substitute “EPPO PM

7/21”,

(ii) in sub-paragraph (2)(b)(ii), for “Annex 2 to Directive 98/57/EC” substitute “EPPO

PM 7/21”,

(e) in paragraph 44 (contaminated place of production - notice in relation to fields other than

those referred to in paragraph 42)—

(i) in sub-paragraph (a)(ii) omit “EU”,

(ii) in sub-paragraph (c)(ii) omit “EU”,

(iii) in sub-paragraph (e) for “Annex 2 to Directive 98/57/EC” substitute “EPPO PM

7/21”,

(f) in paragraph 45(3)(b) (contaminated place of production – notice and authorisation where

unit of protected crop production also designated as contaminated) omit “EU”,
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(g) in paragraph 47 (demarcated zones)—

(i) in sub-paragraph (5)(a)(iv) omit “EU”,

(ii) in sub-paragraph (6)(b) for “Article 2 to Directive 98/57/EC” substitute “EPPO PM

7/21”.

Schedule 2, Part 8 

28. In schedule 2, Part 8 (measures relating to potatoes originating in Egypt), in paragraph 48(1)

(measures relating to potatoes originating in Egypt)— 

(a) for “the Union territory” substitute “Great Britain”,

(b) for “Commission Implementing Decision 2011/787/EU” substitute “Article 41(1) of the

Plant Health Regulation”.

Schedule 3 

29.—(1) In schedule 3 (offences: relevant provisions in the EU Regulations), in the heading, for 

“EU Regulations”, substitute “Plant Health Regulation, Official Controls Regulation and other 

retained direct EU legislation”. 

(2) In Part 1 (the EU Plant Health Regulation)—

(a) in the heading omit “EU”,

(b) in the table—

(i) in the heading to the first column omit “EU”,

(ii) in the entry relating to Article 5(1), in the second column—

(aa) for “Union quarantine” in each place it occurs substitute “GB quarantine”, 

(bb) for “the Union territory” in each place it occurs substitute “Great Britain”, 

(iii) in the entry relating to Article 9(3), in the second column—

(aa) for “Union” in the first place it occurs substitute “GB”, 

(bb) for “pest subject to measures adopted pursuant to Article 30(1)” substitute 

“provisional GB quarantine pest”, 

(cc) for “the Union territory” in both places it occurs substitute “Great Britain”,

(dd) for “protected zone” substitute “PFA”,

(ee) for “respective protected zone” substitute “GB pest-free area established in 

respect of that pest”, 

(iv) in the entry relating to Article 14(1), in the second column—

(aa) for “Union” to “Article 30(1)” substitute “GB quarantine pest or provisional 

GB quarantine pest”, 

(bb) for “protected zone” substitute “PFA”, 

(cc) for “respective protected zone” substitute “GB pest-free area established in

respect of that pest”,

(v) in the entry relating to Article 14(3), in the second column for “Union” substitute

“GB”;

(vi) in the entry relating to Article 15(1), in the second column—

(aa) for “Union” substitute “GB”,

(bb) for “protected zone” in the first place it occurs substitute “PFA”,

(cc) for “respective protected zone” substitute “GB pest-free area established in

respect of that pest”,
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(vii) in the entry relating to Article 32(2), in the second column—

(aa) for “protected zone quarantine” in each place it occurs substitute “PFA 

quarantine”, 

(bb) for “respective protected zone” in each place it occurs substitute “GB pest-

free area established in respect of that pest”, 

(viii) in the entry relating to Article 37(1),—

(aa) for “Regulation 2019/2072” substitute “the Phytosanitary Conditions 

Regulation”, 

(bb) for “the Union territory” in both places it occurs substitute “Great Britain”, 

(cc) for “Union” in the second and third places it occurs substitute “GB”,

(ix) in the entry relating to Article 40(1), in the second column, for “the Union territory”

substitute “Great Britain”,

(x) for the entry relating to Article 41(1) substitute—

“Article 41(1) (as read with Articles 47 and 

48(1)) 

Prohibits the introduction into Great Britain 

of certain plants, plant products or other 

objects from third countries unless the 

special requirements in respect of those 

plants, plant products or other objects are 

fulfilled. 

Article 41(1A) (as read with Article 48(1)) Prohibits the introduction into Great Britain 

of certain plants, plant products or other 

objects from CD territories unless the 

special requirements in respect of those 

plants, plant products or other objects are 

fulfilled. 

Article 41(1B) (as read with Article 48(1)) Prohibits the movement within Great Britain 

of certain plants, plant products or other 

objects unless the special requirements in 

respect of those plants, plant products or 

other objects are fulfilled.”, 

(xi) in the entry relating to Article 42(2), in the second column, for “the Union territory”

substitute “Great Britain”,

(xii) in the entry relating to Article 43(1), in the second column, for “the Union territory

substitute “Great Britain”,

(xiii) in the entry relating to Article 45(1), in the first column for “45(1), third paragraph”

substitute “45(3)”,

(xiv) in the entry relating to Article 53(1), in the second column—

(aa) for “certain protected zones” in the first place it occurs substitute “GB pest-

free areas”, 

(bb) for “within the Union territory into certain protected zones” substitute “in 

Great Britain or a CD territory into GB pest-free areas”, 

(xv) in the entry relating to Article 54(1), in the second column—

(aa) for “certain protected zones” in both places it occurs substitute “GB pest-free 

areas”, 

(bb) for “those protected zones” in both places it occurs substitute “GB pest-free 

areas”, 

(xvi) in the entry relating to Article 59, in the second column—

(aa) for “the Union territory” in both places it occurs substitute “Great Britain”, 
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(bb) for “Union quarantine” to “Article 30(1)” substitute “GB quarantine pests or 

provisional GB quarantine pests”, 

(cc) for “the protected zones” substitute “GB pest-free areas”,

(dd) for “through protected zones” substitute “through GB pest-free areas”,

(ee) for “respective protected zone” substitute “PFA”; 

(ff) at the end insert “relating to those areas”, 

(xvii) in the entry relating to Article 62(1), in the second column—

(aa) for “Union quarantine” to “Article 30(1)” substitute “GB quarantine pests or 

provisional GB quarantine pests”, 

(xviii) in the entry relating to Articles 72(1) and 73—

(aa) in the first column omit “(as read with paragraph 2B(3) of Part 2 of schedule 

1)”, 

(bb) in the second column, for “the Union territory” replace “Great Britain”, 

(xix) in the entry relating to Article 74(1), in the second column, for “protected zones”

substitute “GB pest-free areas”,

(xx) in the entry relating to Article 79(1)—

(aa) in the first column, for “and 83” substitute “, 83 and 92a”,

(bb) in the second column, for “the Union territory without a plant passport”

substitute “Great Britain or the introduction of certain plants, plant products 

and other objects into Great Britain from a CD territory without a UK plant 

passport”, 

(xxi) in the entry relating to Article 80(1)—

(aa) in the first column, for “and 83” substitute “, 83 and 92a”,

(bb) in the second column, for “certain protected zones” in both places it occurs

substitute “GB pest-free areas” and after “a” insert “UK”, 

(xxii) in the entry relating to Article 84(1), in the second column, in both places it occurs,

after “issuing”, insert “UK”,

(xxiii) in the entry relating to Article 85, in the second column, after “issuing” insert “UK”,

(xxiv) in the entry relating to Article 86(1), in the second column—

(aa) after “issuing” insert “UK”,

(bb) for “protected zone” substitute “GB pest-free area”,

(xxv) after the entry relating to Article 86(1) insert—

“Article 86a Prohibits authorised professional operators 

from issuing UK plant passports for plants, 

plant products or other objects to be 

introduced into a CD territory unless the 

specified requirements are fulfilled in 

respect of those plants, plant products or 

other objects.”, 

(xxvi) in the entry relating to Article 88, in the second column, after “attach” insert “ UK”,

(xxvii) in the entry relating to Article 90(1), in the second column, after “a” insert “UK”,

(xxviii) in the entry relating to Article 93(1), in the second column, after “replacement” insert

“UK”,

(xxix) in the entry relating to Article 93(5), in the second column, after “replaced” insert

“UK”,

(xxx) in the entry relating to Article 96(1), in the second column, for “the Union territory”

substitute “Great Britain”.
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(3) In Part 2, (the Official Controls Regulation), in the table—

(a) in the entry relating to Article 47(5), in the second column, in both places it occurs, for

“the Union” substitute “Great Britain”,

(b) in the entry relating to Article 56(4), in the second column, for “the Union” substitute

“Great Britain”.

(4) In Part 3, (other EU legislation)—

(a) in the heading, before “EU” insert the word “retained”,

(b) in the heading to the first column of the table, before the word “EU” insert the word

“retained”,

(c) in the entry in the table for Article 22(4) of Commission Delegated Regulation (EU)

2019/2124, in the second column, for “the Union territory” substitute “Great Britain”.

Schedule 4 

30. Omit schedule 4 (offences: EU decisions relating to plant health).

Savings provisions in relation to plant health fees amendments 

31. Despite the provision made by regulations 6, 7, 8 and 10—

(a) a person must pay to the Scottish Ministers any fee which prior to the coming into force

of regulation 6 was payable by that person under regulations 3, 4, 5 or 5A of the Plant

Health Fees (Scotland) Regulations 2008(a),

(b) an importer must pay to the Scottish Ministers any fee which prior to the coming into

force of regulation 7 was payable by that importer under regulations 3 or 5 of the Plant

Health (Import Inspection Fees) (Scotland) Regulations 2014(b),

(c) a person must pay to the Scottish Ministers any fee which prior to the coming into force

of regulation 8 was payable by that person under regulation 3 of the Plant Health

(Forestry) (Fees) (England and Scotland) Regulations 2015(c),

(d) a person must pay to the Scottish Ministers any fee which prior to the coming into force

of regulation 10 was payable by that person under article 4 of the Plant Health (Export

Certification) (Scotland) Order 2018(d).

Transitional provision in relation to plant health import inspection fees 

32.—(1) This regulation applies to plants, plant products, other objects and controlled 

consignments, which originate in, or are dispatched from an EU Member State, Switzerland or 

Liechtenstein and are introduced into Scotland during the period commencing on IP completion 

day and ending on 31 March 2021. 

(2) In relation to plants, plant products, other objects and controlled consignments to which this

regulation applies, the following provisions do not apply— 

(a) regulations 3 and 5 of the Plant Health (Import Inspection Fees) (Scotland) Regulations

2014,

(b) regulations 3(4) and (5) of the Plant Health (Fees) (Forestry) (England and Scotland)

Regulations 2015.

(3) In this regulation, “controlled consignment” has the same meaning as in regulation 2(1) of

the Plant Health (Fees) (Forestry) (England and Scotland) Regulations 2015. 

(a) S.S.I. 2008/153, relevantly amending instruments are 2010/207 and S.S.I. 2019/421. 
(b) S.S.I. 2014/338, relevant amending instruments are S.S.I. 2015/392, S.S.I 2019/421 and S.S.I. 2019/425. 
(c) S.I. 2015/350, relevant amending instruments are S.S.I. 2019/421 and S.S.I. 2020/176. 
(d) S.S.I. 2018/132, to which there are amendments not relevant to these Regulations. 

Certified copy from legislation.gov.uk Publishing

Page 26 of 75

REC/S5/20/32/2



22

PART 4 

Revocations 

Revocations 

33. The instruments listed in column 1 of the table in the schedule are revoked to the extent

specified in the corresponding entry in column 3 of that table. 

Name 

Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

Date 
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SCHEDULE Regulation 33 

Revocation of instruments 

Column 1 

Instrument revoked 

Column 2 

Reference 

Column 3 

Extent of revocation 

The Plant Health (EU Exit) 

(Scotland) (Amendment etc.) 

Regulations 2019 

S.S.I. 2019/124 The whole instrument 

The Forestry (EU Exit) 

(Scotland) (Amendment etc.) 

Regulations 2019 

S.S.I. 2019/130 Parts 2, 4 and 6 
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EXPLANATORY NOTE 

(This note is not Part of the Regulations) 

These Regulations are principally made in exercise of the powers conferred by paragraph 1(1) and 

(3) of schedule 2 and by paragraph 21 of schedule 7 of the European Union (Withdrawal) Act

2018 (c.16) (“the 2018 Act”) in order to address failures of retained EU law to operate effectively

and other deficiencies (in particular, the deficiencies mentioned in section 8(2)(a) to (d) and (g) of

the 2018 Act) arising from the withdrawal of the United Kingdom from the European Union.

Part 2 (regulations 2 to 5) is made in exercise of powers under the European Communities Act 

1972 (c.68) and makes provision to amend the Plant Health (Fees) (Scotland) Regulations 2008, 

the Plant Health (Import Inspection Fees) (Scotland) Regulations 2014, the Plant Health (Fees) 

(Forestry) (England and Scotland) Regulations 2015 and the Plant Health (Official Controls and 

Miscellaneous Provisions) (Scotland) Regulations 2019, for the purpose of implementing and 

dealing with matters arising out of or related to EU obligations of the United Kingdom. 

Part 3 (regulations 6 to 32) is made in exercise of the powers conferred by paragraph 1(1) and (3) 

of schedule 2 of the 2018 Act. 

Part 4 (regulation 33) repeals legislation which is superseded by the amendments in these 

Regulations. 

A business and regulatory impact assessment has not been produced for this instrument as no, or 

no significant, impact upon business, charities or voluntary bodies is foreseen. 
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POLICY NOTE 

The Plant Health (EU Exit) (Scotland) (Amendment etc.) Regulations 2020 

SSI 2020/draft

The above instrument was made in exercise of the powers conferred by section 2(2) of the European 
Communities Act 1972 and paragraph 1(1) and (3) of schedule 2 and paragraph 21(b) of schedule 7 of 
the European Union (Withdrawal) Act 2018 (“EUWA 2018”).  The instrument is subject to affirmative 
procedure. 

Purpose of the Instrument 

The Plant Health (EU Exit) (Scotland) (Amendment etc.) Regulations 2020 (“the 2020 Regulations”)

correct deficiencies in domestic legislation which implements Regulation (EU) 2016/2031 and 
Regulation (EU) 2017/625 (“the EU Regulations”) and associated EU tertiary legislation relating to 
plant health (including tree health) and official controls.  The 2020 Regulations also deficiency fix 
related fees legislation and also legislation relating to forestry Environmental Impact Assessments 
ahead of the end of the transition period.  The provisions in the 2020 Regulations related to EU Exit 
will come into force on IP completion day.  

The 2020 Regulations also make provision to update domestic legislation relating to plant health 
before it becomes retained EU law.  These provisions come into force on 31 December 2020 to ensure 
that they are in place ahead of IP completion day.  

Policy Objectives 

1. Together with the UK SIs described below which deficiency fix the EU Regulations  and
associated EU tertiary legislation the 2020 Regulations make provision for Scotland to continue
to operate a plant health regime, control plant material and protect biosecurity post IP
completion day.  The 2020 Regulations ensure the existing domestic official controls and plant
health implementation and enforcement regime remain operable post exit.

Explanation of the law being amended by the regulations 

2. The EU Regulations form part of the EU Smarter Rules for Safer Food package of regulations.
This package was designed to modernise, simplify and improve existing health and safety
standards for the agri-food chain, taking a risk-based approach to animal, plant and public
health protection and introducing more efficient pest and disease control measures.  It came
into force in December 2019.

3. The EU Regulations and associated EU tertiary legislation made under those Regulations are
directly applicable EU law becoming retained EU law in the UK and are being deficiency fixed
by the Plant Health (Amendment Etc.) (EU Exit) Regulations 2020 and the Plant Health
(Phytosanitary Conditions) (Amendment) (EU Exit) Regulations 2020 UK SIs.  These fixes
will extend to Scotland. Legislation is also expected to be brought forward on a GB basis in
relation to amendments to the EU Regulations in respect of the Northern Ireland Protocol.

4. The 2020 Regulations amend the Plant Health (Official Controls and Miscellaneous Provisions)
(Scotland) Regulations 2019 (SSI 2019/421) (“the 2019 Regulations”) which contain

supplementary domestic provisions to enable the competent authorities in Scotland to carry out
their obligations under the EU Regulations, enforce the EU Regulations and implement
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derogations to various provisions in the EU Regulations that are available to Member States.  
Separate but parallel domestic legislation applies in England, Northern Ireland, and Wales. 

5. The following fees legislation which enables the Scottish Government to levy fees related to
plant health, including fees concerning imports and exports on plants, plant products and other
objects and forestry material, is also brought up to date and, in turn, deficiency fixed—

• The Plant Health (Fees) (Scotland) Regulations 2008
• The Plant Health (Import Inspection Fees) (Scotland) Regulations 2014
• The Plant Health (Fees) (Forestry) (England and Scotland) Regulations 2015
• The Plant Health (Export Certification) (Scotland) Order 2018.

6. In relation to forestry, deficiency fixing amendments are also made to the Forestry
(Environmental Impact Assessment) (Scotland) Regulations 2017.

7. The 2020 Regulations also revoke, in whole, the Plant Health (EU Exit) (Scotland)
(Amendment etc.) Regulations 2019 and, in part, the Forestry (EU Exit) (Scotland)
(Amendment etc.) Regulations 2019.  These instruments (which are already partially revoked)
are further revoked either because they relate to EU exit fixes made to the previous domestic
regulations on plant health which are now themselves revoked due to the introduction of the
new EU Plant Health Regime in terms of the EU Regulations in December 2019 or because
deficiency fixes are made of new in the 2020 Regulations.

Reasons for and effect of the proposed change or changes on retained EU law 

8. The changes made to the 2020 Regulations are necessary to ensure the current domestic plant
health legislation continues to operate effectively after the end of the transition period.

9. Part 3 of the 2020 Regulations as well as deficiency fixing the domestic implementation,
enforcement and fees regime for plant health, also inserts savings and transitional provisions
relating to fees.  The savings provisions enable fees which were due under the pre-deficiency
fixed fees SSIs to still be required to be paid.  A transitional fees provision has been inserted as
part of the Scottish Government’s phased approach to imports from the EU after the end of the

transition period.  Fees will not be due in relation to imports from the EU until 1 April 2020.

. 

Statements required by European Union (Withdrawal) Act 2018 and Additional 

Information required by the Protocol between the Scottish Government and the Scottish 

Parliament 

Part 2 of the 2020 Regulations are made are made using the European Communities Act 1972. 

Parts 3 and 4 of the 2020 Regulations are made using powers under EUWA 2018. 

The Statements and Additional Information set out below are relevant to Parts 3 and 4. 

Statements required by European Union (Withdrawal) Act 2018 

Statement that in their opinion Scottish Ministers consider that the regulations do no more 

than is appropriate 
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The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 
following statement “In my view the Plant Health (EU Exit) (Scotland) (Amendment etc.) 
Regulations 2020 do no more than is appropriate”.  This is the case because the amendments are 
being made only to ensure, after IP completion day, continued and effective functioning of the 
legislation being amended and do not introduce policy change. 

Statement as to why the Scottish Ministers consider that there are good reasons for the 

regulations and that this is a reasonable course of action 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 
following statement “In my view there are good reasons for the provisions in this instrument, and I 

have concluded they are a reasonable course of action.  These are to ensure,  after IP completion 
day, the continued and effective regulation relating to plant health within Scotland and that it is 
aligned with the UK Government and the other Devolved Administrations’ plant health

legislation..” 

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 
following statement “In my view the Plant Health (EU Exit) (Scotland) (Amendment etc.) 
Regulations 2020 do not amend, repeal or revoke a provision or provisions in the Equality Act 2006 
or the Equality Act 2010 or subordinate legislation made under those Acts.” 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to the 

need to eliminate discrimination, harassment, victimisation and any other conduct that is 

prohibited by or under the Equality Act 2010 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 
following statement “In my view the Plant Health (EU Exit) (Scotland) (Amendment etc.) 
Regulations 2020 have had due regard to the need to eliminate discrimination, harassment, 
victimisation and any other conduct that is prohibited by or under the Equality Act 2010.” 

Additional information provided for EU Exit instruments in terms of the protocol agreed 

between the Scottish Government and the Scottish Parliament 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to the 

guidance principles on the environment and animal welfare 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 
following statement: “In my view the Plant Health (EU Exit) (Scotland) (Amendment etc.) 
Regulations 2020 have had due regard to the need to the guiding principles on the environment and 
animal welfare as derived from the equivalent principles provided for in Articles 13 and 191(2) in 
Titles II and XX respectively of the Treaty on the Functioning of the European Union.”  

Statement explaining the effect (if any) of the regulations on rights and duties relating to 

employment and health and safety and matters relating to consumer protection (so far as is 

within devolved competence) 

      This heading is not applicable. 

An indication of how the regulations should be categorised in relation to the significance of 

the change proposed   
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Medium – The 2020 Regulations are predominantly concerned with technical detail.   It has been 
categorised as medium as it contains a transitional provision in relation to fees as part of the 
Scottish Governments phased approach to imports of plants and plant materials after the end of 
transition period.  

Statement setting out the Scottish Ministers’ reasons for their choice of procedure 

This SSI is subject to mandatory affirmative procedure under paragraph 1(6) of schedule 7 of the 
European Union (Withdrawal) Act 2018.  Therefore, the sifting procedure in the SSI protocol is not 
relevant to this SSI.   

Further information 

Consultation 

The amendments within the instrument serve primarily to address deficiencies in Scottish 
legislation arising as a result of EU Exit and correct a number of cross references to EU legislation 
which require to be amended as a result of EU Exit.  Consultation on the content was, therefore, not 
considered necessary. 

Fulfilling the requirement in paragraph 4, schedule 2 of EUWA 2018, the relevant UK Secretary of 
State was consulted on the 2020 Regulations before they were made. 

Impact Assessments

Full impact assessments have not been prepared for this instrument as its purpose is to ensure 
continuity of law and the operability and regulatory regimes at the end of the implementation period. 
The amendments do not alter the Scottish Government’s current environmental policies and 

priorities and, therefore, do not have a significant impact on the environment. 

Financial Effects 

A partial Business and Regulatory Impact Assessment (BRIA) was completed for the Plant Health 
(Official Controls and Miscellaneous Provisions) (Scotland) Regulations 2019 (SSI 2019/421), now 
amended by this SSI.  Scottish plant health policy has since remained consistent. 

The Minister for Natural Environment and Rural Affairs confirms that direct impacts arising from 
this statutory instrument are not expected to meet the minimum threshold for requiring an impact 
assessment. 

Scottish Government 
Agriculture and Rural Economy Directorate 

November  2020 
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Annexe B 

Title of instrument: Draft SSI: The Trade in Animals and Related Products (EU 
Exit) (Scotland) (Amendment) Regulations 2020 

Type of Instrument: Affirmative 

Laid Date: 24 November 2020 (replacing the version laid on 12 November) 

Coming into force: Immediately before IP completion day (11pm on 31 December 
2020) and on IP completion day 

Minister to attend the meeting: Yes the Minister for Rural Affairs and Natural 
Environment 

Procedure 

1. The Rural Economy and Connectivity (REC) Committee is lead committee for this
instrument and is required to report to the Parliament on its considerations.

2. Under Rule 10.6.1, these regulations are subject to affirmative resolution before
they can be made. It is for the REC Committee to recommend to the Parliament
whether these draft regulations should be approved.

3. The Minister for Rural Affairs and Natural Environment has, by motion (Motion

S5M-23469 as set out in the agenda), proposed that the Committee should

recommend the approval of this instrument.

4. The Minister will attend to explain the purpose and policy objective of the
instrument and to answer any questions from members.  She will then (under a
subsequent agenda item) be invited to speak to and move the motion seeking
approval.

5. At the end of the debate, the Committee must decide whether it agrees or
disagrees with the motion, and then report to Parliament accordingly. Such a report
need only be a short statement of the Committee’s recommendation

Policy Objectives and Background 

6. The Policy Note explains that:

“The objective of the instrument is to ensure a functioning system of controls on

imports of live animals and products of animal origin, germinal products and

animal by-products.”

7. The Scottish Government is seeking to retain current rules set out in EU and

other regulation. The instrument is also required, as the UK will no longer be an

EU Member State, and EU Member States will become third countries.
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8. The instrument makes transitional provision to allow live animals and products

from a third countries to come into Scotland without passing a border control

post, subject to meeting certain requirements.

9. The Policy note also makes reference to the fact that there are significant

provisions. These cover, in part, the process of checks and notifications on

certain products, as well as the transition arrangements during 2021 referred to

above.

10. No consultation appears to have been carried out with stakeholders, other than

the Parliamentary Under-Secretary of State for Farming, Fisheries and Food.

Equally full impact assessments have not been prepared as “there is expected to

be no impact on business, charities or voluntary bodies.”

Consideration by the Delegated Powers and Law Reform Committee 

11. The Delegated Powers and Law Reform Committee will consider this SSI at their
meeting on 1 December. The Clerks will brief members at the meeting if any points
are raised.

Points to note 

12. This instrument represents part of the Scottish Government’s approach to official
controls after 31 December 2020.  Members may wish to explore:
• the Scottish Government’s reasoning behind the phased approach,

• the practical capacity to implement the changes in Scotland, and

• the implication on stakeholders who trade with the EU.

Recommendation 

13. The Committee is invited to consider any issues that it wishes to raise in
relation to this instrument.

Rural Economy and Connectivity Committee Clerks 
November 2020 
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These draft Regulations supersede the draft of the same title which was laid before the Scottish 

Parliament and published on 12 November 2020 (ISBN 978-0-11-104736-1). It is being issued 

free of charge to all known recipients of those draft Regulations. 

Draft Regulations laid before the Scottish Parliament under paragraph 1(6) of schedule 7 of the 

European Union (Withdrawal) Act 2018.  

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2020 No. 

EXITING THE EUROPEAN UNION 

AGRICULTURE 

ANIMALS 

ANIMAL HEALTH 

The Trade in Animals and Related Products (EU Exit) 

(Scotland) (Amendment) Regulations 2020 

Made - - - - 2020 

Coming into force in accordance with regulation 1(2) and (3) 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

paragraphs 1(1) and (3) and 11M(1) of schedule 2, paragraph 7 of schedule 4 and paragraph 21 of 

schedule 7 of the European Union (Withdrawal) Act 2018(a) and of all other powers enabling 

them to do so. 

In accordance with paragraph 4 of schedule 2 of that Act(b), to the extent that these Regulations 

are to come into force before IP completion day, they have consulted with the Secretary of State. 

In accordance with paragraph 1(6) of schedule 2 of that Act, a draft of this instrument has been 

laid before and approved by resolution of the Scottish Parliament. 

Citation and commencement 

1.—(1) These Regulations may be cited as the Trade in Animals and Related Products (EU Exit) 

(Scotland) (Amendment) Regulations 2020. 

(a) 2018 c.16; paragraph 11M of schedule 2 was added by the European Union (Withdrawal Agreement) Act 2020 (c.1) (“the 
2020 Act”); paragraph 21 of schedule 7 was amended by the 2020 Act,  section 41(4) and schedule 5, paragraph 53. 

(b) Paragraph 4 of schedule 2 was amended by the 2020 Act, section 27(7)(a).
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(2) These Regulations, except for regulation 2, come into force immediately before IP

completion day. 

(3) Regulation 2 comes into force on IP completion day.

Amendment of the Trade in Animals and Related Products (Scotland) Regulations 2012 

2.—(1) The Trade in Animals and Related Products (Scotland) Regulations 2012(a) are 

amended as follows. 

(2) In regulation 2 (interpretation)—

(a) in paragraph (1)—

(i) in the appropriate places insert—

““border control post” has the meaning given in regulation 9, except where the context 

otherwise requires;”; 

““CHED” has the meaning given in regulation 8;”; 

““third country” means any country or territory other than the British Islands.”; 

(ii) omit the definition of “Commission Delegated Regulation (EU) 2019/1666”;

(iii) in the definition of “importer” for “United Kingdom” substitute “British Islands”;

(iv) in the definition of “intensified official controls” after “Article 65(4)” insert “of the

Official Controls Regulation”;

(v) in the definition of “official controls” for “EU Regulation” substitute “Official

Controls Regulation”;

(b) in paragraph (3)—

(i) in sub-paragraph (a) for “EU Regulation”, in both places where it occurs, substitute

“Official Controls Regulation”;

(ii) omit sub-paragraphs (b) and (c).

(3) Omit regulation 4 (international agreements).

(4) Omit Part 2 (movement between member States).

(5) In regulation 7 (scope of Part 3)—

(a) in paragraph (a)—

(i) for “country outside the European Union” substitute “third country”;

(ii) omit “and”;

(b) after paragraph (a) insert—

“(aa) applies subject to the derogations and modifications set out in schedule 5; and”.

(6) In regulation 8(4) (Common Health Entry Document) for “EU Regulation” substitute

“Official Controls Regulation”. 

(7) In regulation 9 (border control posts)—

(a) in paragraphs (1) and (2) for “EU Regulation” substitute “Official Controls Regulation”;

(b) omit paragraph (5).

(8) In regulation 10 (appointment of official veterinarians and official fish inspectors)—

(a) in paragraph (1) for “border inspection posts” substitute “border control posts”;

(b) in paragraph (2) for “border inspection post” substitute “border control post”.

(9) In regulation 11 (place of importation)—

(a) for “border inspection post” substitute “border control post”;

(a) S.S.I. 2012/177, amended by S.S.I. 2012/198, S.I. 2014/3158, S.S.I. 2015/100, S.S.I. 2015/401, S.S.I. 2018/391, S.S.I.
2019/5, S.S.I. 2019/71 and S.S.I. 2019/412. 
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(b) omit paragraph (2).

(10) In regulation 12(3) (notification of importation) for “CVED” substitute “CHED”.
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(11) In regulation 13 (procedure on importation)—

(a) in paragraph (1)—

(i) for “documentation specified for that consignment in the relevant legislation listed in

schedule 1” substitute “relevant export health certificate, as published by the Scottish

Ministers or the Secretary of State from time to time, and other documentation

specified for that consignment in retained direct EU legislation relating to

importation”;

(ii) in sub-paragraph (a) for “EU Regulation” substitute “Official Controls Regulation”;

(b) in paragraph (4)—

(i) in sub-paragraph (a) for “the lists” to the end substitute “a list of approved third

countries, or if imports from that country are otherwise prohibited”;

(ii) in sub-paragraph (c) for “legislation of the European Union” substitute “retained

direct EU legislation relating to importation”;

(iii) in sub-paragraph (e) for “legislation of the European Union” substitute “retained

direct EU legislation”;

(c) in paragraph (5) omit “of the European Union”.

(12) In regulation 15 (supervision and monitoring consignments)—

(a) after “border control post” insert “(within the meaning of Article 3(38) of the Official

Controls Regulation(a))”;

(b) for “the United Kingdom or a member State” substitute “Great Britain”.

(13) In regulation 16 (destination outside the United Kingdom)—

(a) for “the United Kingdom” in each place where it occurs, including the heading, substitute

“Great Britain”;

(b) in paragraph (1) for “border inspection post” substitute “border control post”;

(c) in paragraph (2)—

(i) for “animal consigned to a destination outside the European Union” substitute

“imported animal”;

(ii) after “country” insert “or territory”;

(iii) for “border inspection post” substitute “border control post”;

(d) in paragraph (4)—

(i) for “European Union” in the first place where it occurs substitute “British Islands”;

(ii) for “the European Union” in the second place where it occurs substitute “any of the

territories of the British Islands”.

(14) In regulation 17(a) (unchecked consignments) for “border inspection post” substitute

“border control post”. 

(15) In regulation 18 (action following non-compliance: products)—

(a) for “EU Regulation” in each place where it occurs substitute “Official Controls

Regulation”;

(b) in paragraph (3) for “the European Union” substitute “Great Britain”.

(16) In regulation 19 (consignments of products likely to constitute a risk to health) for “EU

Regulation” substitute “Official Controls Regulation”. 

(17) In regulation 20(4) (serious contraventions etc.) at the end insert “of the Official Controls

Regulation”. 

(18) In regulation 21 (action following non-compliance: animals) for “EU Regulation” in each

place where it occurs substitute “Official Controls Regulation”. 

(a) Article 3(38) was amended by S.I. 2020/xx. 
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(19) In regulation 23 (re-importation of animals and products)—

(a) in paragraph (1)—

(i) after “Article 47(1)” insert “of the Official Controls Regulation”;

(ii) for “the European Union” substitute “Great Britain”;

(iii) for “the Union” substitute “Great Britain”;

(b) in paragraph (3)(a)—

(i) omit “in the member State where the certificate was issued”;

(ii) for “border inspection post” substitute “border control post”.

(c) after paragraph (3) insert—

“(4) During the transitional staging period, animals and products that originate from

Scotland and which have been rejected from entering the European Union at a member 

State border control post are not required to re-enter Scotland through a border control post 

if— 

(a) the re-entry has been pre-notified through the appropriate computerised

information management system to the Scottish Ministers or Food Standards

Scotland; and

(b) Scottish Ministers or Foods Standards Scotland have not notified the importer that

the product is high risk or, in the case of animals and products that are high risk,

have authorised re-entry other than through a border control post before re-entry is

to take place.

(5) In paragraph (4)—

(a) “the transitional staging period” has the same meaning as in paragraph 2 of Annex

6 to the Official Controls Regulation(a);

(b) “pre-notified” means notification that has been given at least one working day

before the expected time of arrival at a point of entry into Scotland or, where the

importer can provide evidence of a logistical constraint preventing such

notification, by notification at least 4 hours in advance of the expected time of

arrival;

(c) “high risk” means the animals or products are suspected of constituting a serious

risk to human or animal health or animal welfare.”.

(20) In regulation 24 (admission of products into warehouses)—

(a) the existing words become paragraph (1);

(b) from “a warehouse” to the end substitute “a free zone or premises approved by HMRC.”;

(c) after paragraph (1) insert—

“(2) In this regulation “free zone” and “premises approved by HMRC” have the same

meaning as in Part 2 of schedule 2 of the Taxation (Cross-border Trade) Act 2018(b).”. 

(21) In regulation 25 (special measures)—

(a) in paragraph (1)(a)—

(i) for “the United Kingdom” substitute “Great Britain”;

(ii) after “country” in each place where it occurs insert “or territory”;

(b) in paragraph (1)(b) for “EU Regulation” to “a member State” substitute “Official

Controls Regulation in relation to imports”;

(c) in paragraph (2)(a) after “country” insert “or territory”;

(a) Annex 6 was inserted by S.I. 2020/xx. 
(b) 2018 c.22. 
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(d) in paragraph (2)(b)(ii)—

(i) omit “from the European Union”;

(ii) for “EU Regulation” substitute “Official Controls Regulation”;

(iii) for “other countries” substitute “third countries”.

(22) In regulation 27(3) (enforcement) for “Articles 134” to the end substitute “the Taxation

(Cross-border Trade) Act 2018.”. 

(23) In regulation 29(h) (powers of authorised officers) for “EU Regulation” substitute “Official

Controls Regulation”. 

(24) In regulation 30(3) (importation of products constituting a risk to animal or public health)

for “EU Regulation” substitute “Official Controls Regulation”. 

(25) In regulation 31(1) (exchange of information) for “the enforcement authorities in Wales,

England and Northern Ireland” substitute “an enforcement authority in any of the territories of the 

British Islands”. 

(26) In regulation 32 (fees and expenses) omit paragraph (1).

(27) In regulation 33 (offences)—

(a) in paragraphs (a), (b), and (c) for “EU Regulation” in each place where it occurs

substitute “Official Controls Regulation”;

(b) omit paragraph (d),

(c) in paragraph (e) in the table—

(i) omit the rows for “regulation 5(1)(a) and (3)” to “regulation 6(5)”;

(ii) for “border inspection post” substitute “border control post” in both places where it

occurs;

(iii) for “CVED” substitute “CHED” in each place where it occurs;

(iv) in the rows for schedule 2 omit the rows for “paragraph 2(2)” to “paragraph 6”.

(28) In schedule 2 (additional requirements in specific cases)—

(a) omit Part 1 (trade with member States);

(b) in Part 2 (imports from third countries) in paragraph 7 for “border inspection post”

substitute “border control post” in both places where it occurs.

(29) In schedule 3 (cases to which Part 3 does not apply)—

(a) in paragraph 1 for “Commission Delegated Regulation” to the end substitute

“Commission Delegated Regulation (EU) 2019/2122.”;

(b) in paragraph 3—

(i) in sub-paragraph (1)—

(aa) omit “Subject to sub-paragraph (2),”;

(bb) for “Regulation (EU) No 142/2011” substitute “Commission Regulation (EU)

No 142/2011”; 

(ii) omit sub-paragraph (2);

(c) for paragraph 4 substitute—

“Case 4: Consignments cleared in Great Britain

4. Consignments of animals and products that have been presented to a border control

post in Great Britain and cleared for free circulation.”; 

(d) in paragraph 5(2)(d) for “an official language of a member State” substitute “English

(whether or not it also appears in any other language)”.
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(30) After schedule 4 insert—

“SCHEDULE 5 Regulation 7

Application of, derogations from, and modifications to, Part 3 in 

relation to certain territories subject to transitional import 

arrangements 

PART 1 

Introductory 

Application 

1.—(1) This schedule applies during the transitional staging period to animals and 

products falling within Article 47(1)(a) and (b) of the Official Controls Regulation which 

originate from a relevant third country. 

(2) In sub-paragraph (1) “the transitional staging period” and “relevant third country”

have the same meaning as in paragraph 2 of Annex 6 to the Official Controls Regulation(a). 

(3) Animals and products falling within sub-paragraph (1) are referred to in this schedule

as “relevant goods”.

Application of, derogations from, and modifications to, Part 3 of these Regulations

2. The provisions of Part 3 of these Regulations apply to relevant goods with the

derogations and modifications specified in Part 2 of this schedule. 

PART 2 

Derogations from, and modifications to, Part 3 of these Regulations 

Derogation from regulation 11: place of importation 

3.—(1) Regulation 11 does not apply to relevant goods. 

(2) Relevant goods are not required to enter Scotland through a border control post and

may enter Scotland through any point of entry. 

Derogation from regulation 12: notification of importation 

4.—(1) Regulation 12 does not apply to relevant goods. 

(2) From 1st January 2021, relevant goods of the following descriptions must be pre-

notified at least one working day before the expected time of arrival at a point of entry into 

Scotland— 

(a) relevant goods which originate from a relevant third country other than a territory

subject to special transitional import arrangements;

(b) animal by-products comprising—

(i) Category 1 material;

(ii) Category 2 material;

(a) Annex 6 was inserted by S.I. 2020/xx. 

Certified copy from legislation.gov.uk Publishing

Page 42 of 75

REC/S5/20/32/2



8

(iii) processed animal protein derived from Category 3 material.

(3) From 1st April 2021 relevant goods consisting of products of animal origin must be

pre-notified at least one working day before the expected time of arrival at a point of entry 

into Scotland. 

(4) Where the importer can provide evidence of a logistical constraint preventing the

notification under sub-paragraphs (2) or (3), that requirement may be satisfied by 

notification of the consignment’s expected time of arrival at least 4 hours in advance. 

(5) This paragraph applies in addition to other requirements for prior notification of the

entry into Scotland of relevant goods from a third country during the transitional staging 

period (see Article 56A of the Official Controls Regulation as inserted by paragraph 13 of 

Annex 6 to that Regulation). 

(6) In this paragraph—

(a) “pre-notified” means notification that has been given through the appropriate

computerised information management system to the authority responsible for

performing official controls on the particular category of relevant goods at the

place of destination;

(b) “working day” means a day other than Saturday or Sunday which is not Christmas

Day, Good Friday or a bank holiday under section 1 of the Banking and Financial

Dealings Act 1971(a);

(c) “a territory subject to special transitional import arrangements” has the same

meaning as in paragraph 2 of Annex 6 to the Official Controls Regulation;

(d) “Category 1 material”, “Category 2 material” and “Category 3 material” have the

meanings given in Articles 8 to 10 of Regulation (EC) No 1069/2009;

(e) “processed animal protein” has the meaning given in point 5 of Annex I to

Commission Regulation (EU) No 142/2011.

Derogation from regulation 13: procedure on importation 

5.—(1) Regulation 13 does not apply to relevant goods. 

(2) From 1st January 2021, relevant goods consisting of—

(a) live animals or germinal products may not be imported into Scotland unless they

are accompanied by the appropriate health certificate for third country imports, in

the form published by the Scottish Ministers or the Secretary of State from time to

time;

(b) products of animal origin and animal by-products must be accompanied by

relevant commercial documents which at least identify the premises of origin and

destination, and contain a description of the product and the quantity of the

product.

(3) From 1st April 2021, relevant goods consisting of products of animal origin may not

be imported into Scotland unless they are accompanied by the appropriate health certificate 

for third country imports, in the form published by the Scottish Ministers or the Secretary of 

State from time to time. 

(4) The documents described in sub-paragraphs (2) and (3) must accompany the

consignment of the relevant goods concerned to its place of destination. 

(5) Official controls must take place at the place of destination indicated in the relevant

accompanying importation documentation on a random or risk basis, and in accordance 

with regulation 25 and 30. 

(a) 1971 c.80. 
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Derogation from regulation 17(a): unchecked consignments 

6. Regulation 17(a) does not apply to relevant goods which have entered Scotland

through a point of entry other than a border control post in accordance with this schedule, 

or in accordance with Annex 6 to the Official Controls Regulation. 

Modification of regulation 18: action following non-compliance: products 

7. Regulation 18 applies as if—

(a) for paragraph (1) there were substituted—

“(1) This regulation applies in relation to any consignment of relevant goods if the

consignment does not comply with the provisions of schedule 5 of these Regulations 

or Article 56A of the Official Controls Regulation as inserted by paragraph 13 of 

Annex 6 to that Regulation.”; 

(b) in paragraph (3)(b)—

(i) “from the same border control post” were omitted;

(ii) for “at the border control post” there were substituted “into Scotland”.

Modification of regulation 21: action following non-compliance: animals 

8. Regulation 21 applies as if in paragraph (1) for “If the checks” to “that animal” there

were substituted “If checks show that an animal does not comply with the provisions of 

schedule 5 of these Regulations or Article 56A of the Official Controls Regulation as 

inserted by paragraph 13 of Annex 6 to that Regulation”. 

PART 3 

Additional rules in relation to relevant goods consisting of live animals 

Live animals 

9.—(1) This paragraph applies in relation to relevant goods consisting of live animals. 

(2) The live animals must not be moved from the place of destination indicated in the

accompanying health certificate before the completed and signed health certificate has been 

uploaded to the appropriate computerised information management system. 

(3) The person responsible for the transportation of the live animals to the place of

destination must be in possession of the appropriate authorisation in accordance with 

Council Regulation (EC) No 1/2005.”. 

Amendment of the Animal Health (EU Exit) (Scotland) (Amendment) Regulations 2019 

3. In the Animal Health (EU Exit) (Scotland) (Amendment) Regulations 2019(a) omit regulation

29. 

(a) S.S.I. 2019/71. 
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Amendment of the Animal Health and Welfare and Official Controls (Animals, Feed and 

Food) (EU Exit) (Scotland) (Amendment) Regulations 2019 

4. In the Animal Health and Welfare and Official Controls (Animals, Feed and Food) (EU Exit)

(Scotland) (Amendment) Regulations 2019(a) omit regulation 5. 

Name 

Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

Date 

(a) S.S.I. 2019/288. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations are made in exercise of the powers conferred by the European Union 

(Withdrawal) Act 2018 (c. 16) (“the Act”) in order to address failures of retained EU law to 

operate effectively and other deficiencies arising from the withdrawal of the UK from the 

European Union or to implement the Protocol on Ireland/Northern Ireland in the Withdrawal 

Agreement. 

Regulation 2 of these Regulations makes amendments to the Trade in Animals and Related 

Products (Scotland) Regulations 2012 (“the 2012 Regulations”), which made provision for the 

system for trade in live animals and genetic material between member States (and countries or 

territories which under agreements with the European Union were treated as member States for the 

purpose of the 2012 Regulations), and for the importation of live animals and products of animal 

origin from outside the European Union. The amendments are principally made to address failures 

under, in particular, paragraphs (a), (d) and (g) of section 8(2) of the Act arising from the 

withdrawal of the UK from the European Union. The amendments include the revocation of a 

provision for the charging of fees which has no application (see regulation 2(26)), transitional 

provision regarding the importation of animals and products of animal origin from member States 

(and countries or territories which under agreements with the European Union were treated as 

member States for the purpose of the 2012 Regulations) (see regulation 2(5)(b) and (30)), and 

restatements of provisions within the 2012 Regulations in a clearer or more accessible way. 

Regulations 3 and 4 amend instruments previously made under powers conferred by the Act to 

omit amendments to the 2012 Regulations which have not yet come into force. 
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POLICY NOTE 

The Trade in Animals and Related Products (EU Exit) (Scotland) (Amendment) Regulations 
2020 

SSI 2020/XXX 

The above instrument is made in exercise of the powers conferred by paragraphs 1(1) and (3) 
and 11M(1) of schedule 2, paragraph 7 of schedule 4 and paragraph 21 of schedule 7 of the 
European Union (Withdrawal) Act 2018. 

The instrument is subject to affirmative procedure. 

Purpose of the instrument. 

To makes changes to the Trade in Animals and Related Products (Scotland) Regulations 
2012, so that they continue to operate effectively after IP completion day. 

Policy Objectives 

Where practical and appropriate, European legislation is being retained in UK law on IP 
completion day. In relation to the importation of live animals, products of animal origin, 
germinal products and animal by-products. Scottish Government and other administrations 
plan to retain the current rules set out in EU legislation and EU-derived domestic legislation 
on official controls to be carried out to verify the compliance with rules to protect human and 
animal health. The instrument is required to ensure appropriate official controls are carried 
out on animals and products entering Scotland from a third country to protect human and 
animal health, and to provide continuity for businesses and consumers. 

Upon IP completion day a number of amendments are required to reflect that the UK is no 
longer a member State. The objective of the instrument is to ensure a functioning system of 
controls on imports of live animals and products of animal origin, germinal products and 
animal by-products. 

The amendments are necessary to ensure that official controls on imports of live animals and 
animal products to verify that imported goods continue to meet the specific import conditions 
laid down in the relevant retained European Union legislation to safeguard animal and public 
health. 

Explanation of the law being amended by the regulations 

The Trade in Animals and Related Products (Scotland) Regulations 2012 (“the 2012 

Regulations) establishes arrangements for trade between member States (and countries or 
territories which as a result of agreements with the EU were to be treated as member States) in 
live animals and genetic material, and for the importation of live animals and products of 
animal origin, germinal products and animal by-products from a third country outside the 
European Union.  

The Animal Health (EU Exit) (Scotland) (Amendment) Regulations 2019 and the Animal 
Health and Welfare and Official Controls (Animals, Feed and Food) (EU Exit) (Scotland) 
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(Amendment) Regulations 2019 contain amendments to the 2012 Regulations to deal with 
deficiencies arising from withdrawal, and which are due to come into force on IP completion 
day. The 2012 Regulations were however substantially amended after these instruments were 
made by the Official Controls (Agriculture etc) (Scotland) Regulations 2019 which 
implemented Regulation (EU) 2017/625 (“the Official Controls Regulation”) and which will 

form part of retained direct EU law. 

Reasons for and effect of the proposed change or changes on retained EU law 

The instrument makes changes to the 2012 Regulations which reflect that the arrangements 
for the system of trade in animals and products between member States will no longer exist 
and to reflect other changes to the Official Controls Regulation as it will form part of retained 
direct EU law as amended by a UK Statutory Instrument, the Official Controls (Animals, 
Feed and Food, Plant Health etc) (Amendment) (EU Exit) Regulations 2020. 

Principally, the instrument will omit provisions in the 2012 Regulations in connection with the 
system of trade between member States, and will treat member States (and countries or 
territories that were treated by the 2012 Regulations as member States) as a third country to 
which the system for the importation of animals and products applies, with official controls 
carried out at border control posts. The  instrument will make transitional provision, in addition 
to that made in the Official Controls Regulation as amended by the UK Statutory Instrument, 
for the application of the system for the importation of live animals and products from a third 
country, in relation to animals and products originating from member States (and from 
countries and territories that were treated by the 2012 Regulations as member States) so that 
they need not enter Scotland via a border control post, provided certain requirements are 
satisfied. 

The provisions in connection with the system of trade between member States that will be 
omitted include revoking a provision for the charging of fees in relation to movements between 
member states, which will no longer have any application. 

Other amendments to the 2012 Regulations include 

• Updating references to retained direct EU legislation governing importation, including
the Official Controls Regulation, and provisions made in it

• Removing provision for information to be given by Scottish Ministers to the
Commission and member States if suspending the approval of border control post,
which is no longer appropriate

• Referring to Great Britain, rather than the United Kingdom, where the application of
the provision to the United Kingdom would no longer be appropriate in accordance
with the Northern Ireland Protocol to the Withdrawal Agreement

• Transitional provision that animals and products from Scotland which are rejected from
entering the European Union, are also not required to re-enter via a border control post
provided certain requirements are satisfied

• Substituting references to EU legislation which will not form part of retained EU law
with references to appropriate domestic legislation

• Restating aspects of the 2012 Regulations, including those which contain EU
references, in a clearer or more accessible way
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The instrument  will also omit the provisions of the Animal Health (EU Exit) (Scotland) 
(Amendment) Regulations 2019 and the Animal Health and Welfare and Official Controls 
(Animals, Feed and Food) (EU Exit) (Scotland) (Amendment) Regulations 2019, which 
amend the 2012 Regulations and which are no longer appropriate in light of the Official 
Controls Regulation, the subsequent amendments to the 2012 Regulations , and the Northern 
Ireland Protocol to the Withdrawal Agreement.  

Statements required by European Union (Withdrawal) Act 2018 

Principally, this instrument is made in exercise of powers under Part 1 of schedule 2 of the 
European Union (Withdrawal) Act 2018.  Regulation 2(13)(a) and (21)(a)(i) implement the 
Protocol on Ireland/Northern Ireland in the Withdrawal Agreement. Regulation 2(26) is made 
in exercise of powers under paragraph 7 of schedule 4 of the European Union (Withdrawal) 
Act 2018.  The statements below relate to the exercise of powers under Part 1 of schedule 2 
of the European Union (Withdrawal) Act 2018. 

Statement that in their opinion Scottish Ministers consider that the regulations do no 

more than is appropriate 

The Minister for Rural Affairs and the Natural Environment has made the following 
statement “In my view The Trade in Animals and Related Products (EU Exit) (Scotland) 
(Amendment) Regulations 2020 do no more than is appropriate. This is because the 
Regulations address necessary changes arising from leaving the EU”. 

Statement as to why the Scottish Ministers consider that there are good reasons for the 

regulations and that this is a reasonable course of action 

The Minister for Rural Affairs and the Natural Environment has made the following 
statement “In my view there are good reasons for the provisions in this instrument, and I have 

concluded they are a reasonable course of action. These are necessary to secure continuation 
of an effective regime for official controls on the trade in animals and animal related 
products, and provide continuity of business in these areas on EU exit.  

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation  

The Minister for Rural Affairs and the Natural Environment has made the following 
statement “In my view The Trade in Animals and Related Products  (EU Exit)(Scotland) 
(Amendment) Regulations 2020 do not amend, repeal or revoke a provision or provisions in 
the Equality Act 2006 or the Equality Act 2010 or subordinate legislation made under those 
Acts.” 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the need to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010 

The Minister for Rural Affairs and the Natural Environment has made the following 
statement “In my view The Trade in Animals and Related Products  (EU Exit)(Scotland) 
(Amendment) Regulations 2020 have had due regard to the need to eliminate discrimination, 
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harassment, victimisation and any other conduct that is prohibited by or under the Equality 
Act 2010.”

Additional information provided for EU Exit instruments in terms of the protocol 

agreed between the Scottish Government and the Scottish Parliament 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the guidance principles on the environment and animal welfare 

The Minister for Rural Affairs and the Natural Environment made the following statement 
“In my view The Trade in Animals and Related Products (EU Exit)(Scotland) (Amendment) 
Regulations 2020   have had due regard  to the guiding principles on the environment and 
animal welfare as derived from the equivalent principles provided for in Articles 13 and 
191(2) in Titles II and XX respectively of the Treaty on the Functioning of the European 
Union.”.  

Statement explaining the effect (if any) of the regulations on rights and duties relating 

to employment and health and safety and matters relating to consumer protection (so 

far as is within devolved competence) 

The Minister for Rural Affairs and the Natural Environment has made the following statement, 
“In my view the Trade in Animals and Related Products (EU Exit)(Scotland) (Amendment) 

Regulations 2020 do not alter current policy on rights and duties relating to employment and 
health and safety and matters relating to consumer protection (so far as is within devolved 
competence)”. 

An indication of how the regulations should be categorised in relation to the significance 

of the change proposed 

Medium – The instrument contains provision which relates to a fee in respect of a function 
exercisable by a UK public authority, but this is being repealed as it is no longer of any 
application as a result of the Official Controls Regulation becoming retained direct EU law as 
amended by the UK SI: the Official Controls (Animals, Feed and Food, Plant Health etc) 
(Amendment) (EU Exit) Regulations 2020.  

The instrument as framed is primarily concerned with technical detail but does include some 
more significant provisions that may warrant committee scrutiny, or more significant policy 
choice for Ministers but with limited implications  in particular the provisions adding a new 
schedule 5 to the 2012 Regulations which will supplement the provision in the Official 
Controls Regulation for a phased introduction of checks and pre-notification of EU (and 
EEA) goods at the end of the transition period. From 1 January 2021, the provisions in 
schedule 5 will also require pre-notification for imports of animal by-products and products 
which have been presented to certain member State Border Control Posts (as well as the pre-
notification required for live animals and germinal products under the Official Controls 
Regulation) and from 1 April 2021 will also require pre-notification of products of animal 
origin. 

A transitional provision will also be added to regulation 23 of the 2012 Regulations which 
pertains to the re-importation of animals and products from Scotland which are rejected from 
entering the European Union. These will not be required to re-enter via a Border Control Post 
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provided that the Scottish Ministers or Food Standards Scotland are pre-notified and that they 
authorise the re-entry other than via a Border Control Pos. This provision also supplements 
the phased approach of the system for the importation of live animals and products from EU 
(and EEA) countries which will be provided for in the Official Controls Regulation. 

Provision to similar effect is being made by the UK Government in respect of England, and 
Welsh Ministers in respect of Wales thereby ensuring a consistent GB-wide approach.   

Statement setting out the Scottish Ministers’ reasons for their choice of procedure 

This SSI is subject to mandatory affirmative procedure under paragraph 1(6) of Schedule 7 of 
the European Union (Withdrawal) Act 2018.  Therefore, the sifting procedure in the SSI 
protocol is not relevant to this SSI.   

Further information 

Consultation 

There is a requirement to consult the UK Secretary of State under paragraph 4 of schedule 2 of 
the EU (Withdrawal) Act 2018. The Parliamentary Under-Secretary of State for Farming, 
Fisheries and Food has been consulted as required by the 2018 Act before the Regulations were 
made. 

Impact Assessments 

Full impact assessments have not been prepared for this instrument because the amendments 
do not alter Scottish Government’s current environmental policies and priorities and, therefore, 

do not have a significant impact on the environment. There is expected to be no impact on 
business, charities or voluntary bodies. 

Financial Effects 

The Minister for Rural Affairs and the Natural Environment confirms that no BRIA is 
necessary, as the instrument has no financial effects on the Scottish Government, local 
government or on business. 

Scottish Government 
Agriculture and Rural Economy Directorate 

12 November 2020 
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Annexe C 

Title of instrument: Draft SSI: The Common Agricultural Policy (Less Favoured 
Area Support) (EU Exit) (Scotland) Amendment Regulations 2020 

Type of Instrument: Affirmative 

Laid Date: 18 November (re-laid instrument replacing the 5 November version) 

Coming into force: IP completion day (11pm on 31 December 2020) and 1 January 
2021 

Minister to attend the meeting: Yes, Cabinet Secretary for Rural Economy and 
Tourism 

Procedure 

1. The Rural Economy and Connectivity (REC) Committee is lead committee for this
instrument and is required to report to the Parliament on its considerations.

2. Under Rule 10.6.1, these regulations are subject to affirmative resolution before
they can be made. It is for the REC Committee to recommend to the Parliament
whether these draft regulations should be approved.

3. The Cabinet Secretary for Rural Economy and Tourism has, by motion (Motion
S5M-23419 as set out in the agenda), proposed that the Committee should
recommend the approval of this instrument.

4. The Cabinet Secretary will attend to explain the purpose and policy objective of the
instrument and to answer any questions from members.  He will then (under a
subsequent agenda item) be invited to speak to and move the motion seeking
approval.

5. At the end of the debate, the Committee must decide whether it agrees or
disagrees with the motion, and then report to Parliament accordingly. Such a report
need only be a short statement of the Committee’s recommendations.

Policy Objectives and Background 

6. The policy objective is: “to ensure that the LFASS [Less Favoured Area Support

Scheme] operates effectively under retained EU law from 31 December 2020”

(Policy note).

7. The Policy note states that:

“LFASS payments compensate farmers for income foregone and for additional

costs linked to natural constraints in order to encourage the use of agricultural
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land, thus contributing to the maintenance of the countryside as well as to the 

maintenance and promotion of sustainable farming systems.”   

8. The SSI corrects a deficiency in retained EU law, changing a reference to “exit

day” to refer to IP completion day to reflect the end of the transition period.

9. The instrument also extends the operation of the Less Favoured Area Support

Scheme (LFASS) in retained EU law after the end of the Implementation Period

(11pm on 31 December 2020); make provision to continue to make payments

under the scheme through to 2024; and modify the payment rates from 2021

onwards so that they are the same as for the scheme year 2018 payment (as the

EU is transitioning away from LFASS the rates had been reduced.

10. The Policy Note details that less favoured area support was consulted upon as

part of “Stability and Simplicity proposals for a rural funding transition, with the

majority of respondents in favour of the overall approach of keeping LFASS

largely unchanged in the short-term. It recognises that there is a split between

crofting communities and extensive sheep grazing units who want change and

those receiving increased payments who want continuity.

11. The Government is awaiting the outcome of the Farming and Food Production –

Future Policy Group and the Beef Sector Group before changing support.

Consideration by the Delegated Powers and Law Reform Committee 

12. The Delegated Powers and Law Reform Committee considered this at their
meeting on 24 November and made no points.

Points to note 

13. No points are highlighted for members attention in relation to this
instrument.

Recommendation 

14. The Committee is invited to consider any issues that it wishes to raise in
relation to this instrument.

Rural Economy and Connectivity Committee Clerks 
November 2020

Page 53 of 75

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12963


This draft Statutory Instrument supersedes the draft of the same title which was laid before the 

Scottish Parliament and published on 5th November 2020 (ISBN 978-0-11-104717-0). It is being 

issued free of charge to all known recipients of that draft Statutory Instrument.  

Draft Regulations laid before the Scottish Parliament under paragraph 1(7) of Schedule 7 of the 

European Union (Withdrawal) Act 2018 and sections 2(3), 3(4) and 4(3) of the Agriculture 

(Retained EU Law and Data) (Scotland) Act 2020, for approval by resolution of the Scottish 

Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2020 No.  

EXITING THE EUROPEAN UNION 

AGRICULTURE 

The Common Agricultural Policy (Less Favoured Area Support) 

(EU Exit) (Scotland) Amendment Regulations 2020 

Made - - - - 2020 

Coming into force in accordance with regulation 1 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

paragraph 1(1) and (3) of Schedule 2 of the European Union (Withdrawal) Act 2018(a) (the “2018 

Act”) and sections 2, 3 and 4 of the Agriculture (Retained EU Law and Data) (Scotland) Act 

2020(b) (the “2020 Act”), and all other powers enabling them to do so. 

In accordance with paragraph 1(7) of Schedule 7 of the 2018 Act and sections 2(3), 3(4) and 4(3) 

of the 2020 Act, a draft of this instrument has been laid before and approved by resolution of the 

Scottish Parliament. 

Citation and commencement 

1.—(1) These Regulations may be cited as the Common Agricultural Policy (Less Favoured 

Area Support) (EU Exit) (Scotland) Amendment Regulations 2020, and come into force as 

follows. 

(2) Subject to paragraph (3), these Regulations come into force on 1 January 2021.

(3) This regulation and regulation 3(4) come into force on IP completion day.

Amendment of Regulation (EU) No 1305/2013 

2.—(1) Regulation (EU) No 1305/2013 of the European Parliament and of the Council of 

17 December 2013 on the support for rural development by the European Agricultural Fund for 

(a) 2018 c.16. 
(b) 2020 asp 17. 
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2

Rural Development (EAFRD) and repealing Council Regulation (EC) No 1698/2005(a) is 

amended as follows. 

(2) In Article 31 (payments to areas facing natural or other specific constraints), for paragraph 5

substitute— 

“5. In addition to the payments provided for in paragraph 2, the relevant authority may 

grant payments under this measure between 2014 and 2024 to beneficiaries in areas which 

were eligible under Article 36(a)(ii) of Regulation (EC) No 1698/2005 during the 2007-

2013 programming period.”. 

Amendment of the Less Favoured Area Support Scheme (Scotland) Regulations 

3.—(1) The Less Favoured Area Support Scheme (Scotland) Regulations 2010(b) are amended 

as follows. 

(2) In regulation 2 (interpretation)—

(a) after the definition of “Scheme 2020 payment” insert—

““Scheme 2021 payment” means the sum to which the applicant is entitled in respect of

the period from 1st January 2021 to 31st December 2021; 

“Scheme 2022 payment” means the sum to which the applicant is entitled in respect of 

the period from 1st January 2022 to 31st December 2022; 

“Scheme 2023 payment” means the sum to which the applicant is entitled in respect of 

the period from 1st January 2023 to 31st December 2023; 

“Scheme 2024 payment” means the sum to which the applicant is entitled in respect of 

the period from 1st January 2024 to 31st December 2024;”; and 

(b) for the definition of “single application” substitute—

““single application”—

(a) in relation to a calendar year before 2015, has the meaning given in Article 2(11)

of Commission Regulation 1122/2009(c); and

(b) in relation to a calendar year from 2015, means an application for direct payments

(as described in Article 1 of the Direct Payments Regulation) in respect of an area-

related direct payment within the meaning of Article 67(4)(b) of the Horizontal

Regulation(d);”.

(3) In regulation 10 (enterprise mix), in paragraph (2) for the words from “purposes of the

Scheme 2010 payment” to “Scheme 2020 payment” substitute “purpose of determining a Scheme 

payment in the period from 2010 to 2024”. 

(4) In regulation 13 (powers of authorised persons), in paragraph (1)(a)(ii) for “exit day”

substitute “IP completion day”. 

(a) EUR 1305/2013. 
(b) S.S.I. 2010/273, as amended by S.S.I. 2011/73, 2012/24, 2013/9, 2014/7, 2015/185, 2016/33, 2018/122 and 391, and 

2019/98. 
(c) EUR 1122/2009.  See regulation 2(1) of the Less Favoured Area Support Scheme (Scotland) Regulations 2010 for the 

definition of “Commission Regulation 1122/2009”. 
(d) EUR 1306/2013.  See regulation 2(1) of the Less Favoured Area Support Scheme (Scotland) Regulations 2010 for the 

definition of “Horizontal Regulation”. 
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(5) In schedule 5 (rates of payment for less favoured area support), in the tables in Part I (more

disadvantaged land) and Part II (less disadvantaged land), insert at the end of the second column 

of the first row— 

“Scheme 2021 payment, 

Scheme 2022 payment, 

Scheme 2023 payment, 

Scheme 2024 payment”. 

Name 

A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

Date 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations are made by the Scottish Ministers in exercise of the powers conferred by 

paragraph 1(1) and (3) of Schedule 2 of the European Union (Withdrawal) Act 2018 (c.16) (the 

“2018 Act”), and by sections 2 to 4 of the Agriculture (Retained EU Law and Data) (Scotland) Act 

2020 (asp 17) (the “2020 Act”). 

The Regulations so far as made under the 2018 Act address a failure of retained EU law relating to 

the Less Favoured Area Support Scheme (“LFASS”) to operate effectively arising as a result of 

the withdrawal of the UK from the European Union. 

These Regulations so far as made under the 2020 Act modify the retained EU law and the Scottish 

implementing legislation relating to the LFASS for the purpose of ensuring that the legislation 

continues to operate in relation to Scotland after 2020. 

Regulation 2 modifies Article 31 of Regulation (EU) No 1305/2013 (the Rural Development 

Regulation) with the effect that LFASS payments can continue through to 2024, and of removing 

references to the requirement for payments to be reduced in 2019 and 2020 (known as degressivity 

of payments in EU law). 

Regulation 3(2) and (3) modifies the Less Favoured Area Support Scheme (Scotland) Regulations 

2010 (S.S.I. 2010/273) (the “LFASS Regulations”) with the effect that LFASS payments can be 

made in further scheme years from 2021 through to 2024. 

Regulation 3(4) further modifies regulation 13(1)(a)(ii) of the LFASS Regulations, as it is 

prospectively modified from IP completion day by the Common Agricultural Policy (EU Exit) 

(Scotland) (Amendment) Regulations 2019 (S.S.I. 2019/60), with the result that the prospective 

modification has effect immediately from IP completion day. 

Regulation 3(5) modifies the LFASS Regulations with the effect that the payment rates for scheme 

years from 2021 onwards are the same as the payment rate for the Scheme 2018 payment. 

No Business and Regulatory Impact Assessment has been prepared in relation to these Regulations 

as no, or no significant, impact upon business, charities or voluntary bodies is foreseen. 
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POLICY NOTE 

THE COMMON AGRICULTURAL POLICY (LESS FAVOURED AREA SUPPORT) 

(EU EXIT) (SCOTLAND) AMENDMENT REGULATIONS 2020 

SSI 2020/XXX 

The above instrument was made in exercise of the powers conferred by paragraph 1(1) and (3) 
of Schedule 2 of the European Union (Withdrawal) Act 2018 and sections 2, 3 and 4 of the 
Agriculture (Retained EU Law and Data) (Scotland) Act 2020(1).  The instrument is subject to 
affirmative procedure. 

Purpose of the instrument. To provide the basis for the continuation of the Less Favoured 
Area Support Scheme (LFASS) from 2021 by amending retained EU law, and to correct a 
deficiency in that law.  

Policy Objectives 

LFASS is part of the Scottish Rural Development Programme for the purposes of Regulation 
(EU) No 1305/2013 (“the Rural Development Regulation”).  

It provides for the area based support scheme for areas facing natural constraints permitted 
under the Rural Development Regulation, which includes areas with handicaps as previously 
determined under Regulation (EU) 1698/2005. 

The policy objective is to ensure that the LFASS operates effectively under retained EU law 
from 31 December 2020. 

Changes made by this regulation 

The changes made by this instrument fix a deficiency in EU law, and modify the LFASS 
Regulations with effect from 1 January 2021. 

Deficiency in retained EU law 

Regulation 3(4) of this instrument addresses a failure of retained EU law relating to the 
LFASS to operate effectively from IP completion day (31 December 2020). 

The Less Favoured Area Support Scheme (Scotland) Regulations 2010 (“the LFASS 

Regulations”) are prospectively modified by the Common Agricultural Policy (EU Exit) 

(Scotland) (Amendment) Regulations 2019 (S.S.I. 2019/60) (the “2019 Regulations”).

The modifications were due to come into force on exit day (31 January 2020), but the 
measures implementing the subsequent Withdrawal Agreement applied a gloss to the 
commencement provisions in the 2019 Regulations with the effect that they now come into 
force on IP completion day. 

(1) 2020 asp 17.
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The gloss does not however apply to other references to exit day in the 2019 Regulations.  
The further change in this instrument therefore modifies a reference to exit day so that it 
instead refers to IP completion day. 

LFASS from 2021 onwards 

The other measures in this instrument modify both the LFASS Regulations and the retained 
EU law version of the Rural Development Regulations in order to ensure that LFASS 
payments can continue in the period from 2021 to 2024. 

These changes are necessary as there is no power to continue LFASS payments after the end 
of this year, as the payments are currently linked to the EU multi-annual financial framework 
for 2014 to 2020. 

The EU is in the process of making transitional arrangements in respect of areas facing 
natural constraints which will apply from 2021 until such time as a new MFF is agreed, and 
in place.  Those transitional arrangements will not apply in Scotland. 

The policy objective for the LFASS is to ensure that payments will continue between 2021 
and 2024 under retained EU law, at the higher rate that applied in 2018 before that rate had to 
be reduced by 20% in 2019 and 60% in 2020 under EU law proper. 

LFASS payments compensate farmers for income foregone and for additional costs linked to 
natural constraints in order to encourage the use of agricultural land, thus contributing to the 
maintenance of the countryside as well as to the maintenance and promotion of sustainable 
farming systems.  

This additional funding will be a vital support to the Scottish rural economy during Brexit 
and the recovery from the Covid-19 pandemic. 

Payment Rates 

The changes made by this instrument to schedule 5 of the LFASS Regulations have the effect 
that from Scheme year 2021 the 2018 rates as set out below are reinstated: 

More disadvantaged land 
Fragility Category Rate/ha 

Very Fragile (islands) £71.35 
Fragile (mainland) £62.10 
Standard £52.16 

Less disadvantaged land 
Fragility Category Rate/ha 

Very Fragile (islands) £63.00 
Fragile (mainland) £54.51 
Standard £34.12 
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Reasons for and effect of the proposed change or changes on retained EU law 

This instrument changes a references from “exit day” to “IP completion day” to reflect the 

end of the transitional period. 

The 2019 Regulation are due to come into force on IP completion day.  Therefore, the 
deficiency fix in this instrument require to come in immediately before IP completion day so 
that the change is effective from that day.  

The amendment is of a technical nature, and do not introduce any policy change. 

Statements required by the European Union (Withdrawal) Act 2018 and Additional 

Information required by the Protocol between the Scottish Government and the 

Scottish Parliament 

Regulation 3(4) of this instrument is made in exercise of powers in the 2018 Act to deal with 
deficiencies in retained EU law (paragraphs 1(1) and (3) of Part 1 of schedule 2). 

The Statements set out below relate to the exercise of the deficiencies powers. 

The Additional Information set out below relates to the deficiencies powers and the powers in 
sections 2 to 4 of the 2020 Act to modify the main CAP legislation as defined in section 1 of 
that Act. 

Statements required by European Union (Withdrawal) Act 2018 

The following statements are required under paragraph 29 of Schedule 7 of the 2018 Act as 
this instrument contains Regulations under Part 1 of the 2018 Act. 

Statement that in their opinion Scottish Ministers consider that the regulations do no more 
than is appropriate 

The Cabinet Secretary for the Rural Economy and Tourism has made the following 
statement: 

“In my view the Common Agricultural Policy (Less Favoured Area Support) (EU Exit) 

(Scotland) Amendment Regulations 2020 do no more than is appropriate. This is because the 
Regulations address necessary changes arising from leaving the EU”. 

Statement as to why the Scottish Ministers consider that there are good reasons for the 
regulations and that this is a reasonable course of action 

The Cabinet Secretary for the Rural Economy and Tourism has made the following 
statement: 

“In my view there are good reasons for the provision in this instrument, and I have 

concluded that making the provision is a reasonable course of action. It is the case that 
deficiencies arising from the withdrawal of the UK from the EU need to be addressed and 
that “exit day” needs to be amended to “IP completion day”.” .
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Statement as to whether the SSI amends, repeals or revokes any provision of equalities 
legislation, and, if it does, an explanation of that amendment, repeal or revocation 

The Cabinet Secretary for the Rural Economy and Tourism has made the following 
statement: 

“In my view the Common Agricultural Policy (Less Favoured Area Support) (EU Exit) 

(Scotland) Amendment Regulations 2020 do not amend, repeal or revoke a provision or 
provisions in the Equality Act 2006 or the Equality Act 2010 or subordinate legislation made 
under those Acts.” 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to the 
need to eliminate discrimination, harassment, victimisation and any other conduct that is 
prohibited by or under the Equality Act 2010 

The Cabinet Secretary for the Rural Economy and Tourism has made the following 
statement: 

 “In my view the Common Agricultural Policy (Less Favoured Area Support) (EU Exit) 
(Scotland) Amendment Regulations 2020 have had due regard to the need to eliminate 
discrimination, harassment, victimisation and any other conduct that is prohibited by or under 
the Equality Act 2010.” 

Additional information provided for EU Exit instruments in terms of the protocol 

agreed between the Scottish Government and the Scottish Parliament 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to the 
guidance principles on the environment and animal welfare 

This is not applicable. 

Statement explaining the effect (if any) of the regulations on rights and duties relating to 
employment and health and safety and matters relating to consumer protection (so far as is 
within devolved competence) 

This is not applicable. 

An indication of how the regulations should be categorised in relation to the significance of 
the change proposed 

This instrument is categorised as low in relation to the change made under the 2018 Act, 
which is a technical amendment that will ensure the law is effective after IP completion day. 
There is no significant policy choice involved. 
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This instrument is categorised as medium in relation to the changes made under the 2020 Act, 
as without those changes it will not be possible to continue LFASS payments from 2021 to 
2024.  However, the instrument does not make any significant policy change to the LFASS 
which will broadly continue to operate as at present. 

Statement setting out the Scottish Ministers’ reasons for their choice of procedure 

This instrument makes changes under sections 3 and 4 of the 2020 Act which are subject to 
the mandatory affirmative procedure. 

The powers in paragraph (1) and (3) of the 2018 Act and section 2 of the 2020 Act are ‘either 

way’ powers, and the Scottish Ministers consider that it is appropriate for the changes made 
under those powers to be made in a single affirmative instrument. 

Further information

Consultation 

There has been continued engagement with stakeholders and businesses through informal 
discussion and through their involvement in the following groups: 

• Agriculture and Rural Development (ARD) Stakeholder Group
• SRDP Governance Groups
• The Rural Development Operational Committee (RDOC)

The ARD Stakeholder Group has been regularly updated on, and consulted with, about 
support for the less favoured areas (LFA), including options for LFASS and consideration of 
other options under EU law proper for areas facing natural constraint (ANC). 

Extensive analysis and consultation was undertaken on the option to change to an ANC 
Scheme in 2015 and 2016.  This included stakeholder liaison on evidence, key principles and 
options development through an ANC Working Group. A range of options were then 
considered at a stakeholder workshop in June 2016.  The Cabinet Secretary for the Rural 
Economy met key stakeholders in October 2016 to discuss the options, with the majority 
preferring to retain LFASS despite the proposed reduction in payment rates.  This was due to 
the uncertainty caused by the UK referendum on EU exit. 

A public consultation on “Stability and Simplicity: proposals for a rural funding transition

period” took place in 2018 with a total of 135 direct responses. LFA support was considered 

important and should be retained. Respondents suggested possible improvements including in 
relation to improved targeting and an outcome based approach. However the majority of 
respondents were in favor of the overall approach to stability and simplicity. 

Officials and the Cabinet Secretary for the Rural Economy have regular engagement with the 
NFU Scotland Less Favoured Area Committee, National Sheep Association (NSA) and 
Scottish Crofting Federation (SCF) who have shared feedback from their respective 
memberships on the important of continuing support in the Less Favoured Areas.  
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The decision to retain LFASS unchanged in the short term will please some, but not all. 
Opinions are split, with those in the crofting communities and extensive sheep grazing units 
wanting to change to ANC type support, while those receiving increased payments due to 
historic cattle numbers are keen to see LFASS continue unchanged. 

There are benefits of retaining LFASS unchanged and positive reasons to await the outcome 
of the Farming and Food Production – Future Policy Group (FFP-FPG) and Beef Sector 
Group before looking at changing the nature of support for areas subject to natural 
constraints.   Further to this, stability in LFASS payments will help the sector in its recovery 
from the impact of COVID-19.  

Impact Assessments 

LFASS is part of the Common Agricultural Policy (CAP). The CAP was formally approved 
by the European Commission and the Pillar 2 Scottish Rural Development Programme, of 
which LFASS is part, was developed in conjunction with stakeholders, robustly consulted on 
and fully impact assessed. 

LFASS is an area based payment applicable to all areas of LFA across Scotland, both the 
mainland and islands. 

An updated Equality Impact Assessment (EQIA) and Business and Regulatory Impact 
Assessment (BRIA) was prepared for The Less Favoured Area Support Scheme (Scotland) 
Amendment Regulations 2019. These specifically considered the impact of the 
discontinuation of LFASS should it no longer be compliant. 

It is not considered appropriate or proportionate to undertake full impact assessments for 
these Regulations as they do not introduce new policy, or a change in policy, but simply 
reinstates prior 2018 payment rates. 

These Regulations will not have a significant impact on the environment. 

These Regulations are not expected to have any impact on business, charities or voluntary 
bodies. 

Financial Effects 

A Business and Regulatory Impact Assessment (BRIA) was completed on The Less Favoured 
Area Support Scheme (Scotland) Amendment Regulations 2019.  Reinstating payment rates 
at previous levels to farmers and crofts will provide stability to help the sector to recover 
from the impact of both EU exit and the COVID pandemic. 

The Cabinet Secretary for the Rural Economy and Tourism confirms that no BRIA is 
necessary as the 2020 Regulations have no financial effects on the Scottish Government, 
local government or on business. 

Scottish Government 
Agriculture and Rural Economy Directorate 

November 2020 

Page 63 of 75



REC/S5/20/32/2 

Annexe D 

Title of instrument:  Draft SSI: The Direct Payments to Farmers (Miscellaneous 
Amendments) (Scotland) Regulations 2020 

Type of Instrument: Affirmative 

Laid Date: 5 November 2020 

Coming into force: 1 January 2020 

Minister to attend the meeting: Yes, Cabinet Secretary for Rural Economy and 
Tourism 

Procedure 

1. The Rural Economy and Connectivity (REC) Committee is lead committee for this
instrument and is required to report to the Parliament on its considerations.

2. Under Rule 10.6.1, these regulations are subject to affirmative resolution before
they can be made. It is for the REC Committee to recommend to the Parliament
whether these draft regulations should be approved.

3. The Cabinet Secretary for Rural Economy and Tourism has, by motion (Motion
S5M-23264 as set out in the agenda), proposed that the Committee should
recommend the approval of this instrument.

4. The Cabinet Secretary will attend to explain the purpose and policy objective of the
instrument and to answer any questions from members. He will then (under a
subsequent agenda item) be invited to speak to and move the motion seeking
approval. The formal debate on the motion may last for up to 90 minutes.

5. At the end of the debate, the Committee must decide whether it agrees or
disagrees with the motion, and then report to Parliament accordingly. Such a report
need only be a short statement of the Committee’s recommendation

Policy Objectives and Background 

6. The Policy Note gives the following as the policy objective of the SSI:

“to give farmers and crofters stability and continuity in the period from 2021 to
2024 by preserving the status quo in so far as possible … They make those
technical changes to enable the direct payment schemes to continue to operate.”

7. The Regulations set out the process for how the total ceiling for these payments

be determined, as part of the annual Scottish Government budget process. The

Regulations also remove provisions which are spent or not in use in Scotland.

8. The Regulations provide for direct payment schemes to continue at the same

levels as in previous years: “For example, provision is made for the voluntary
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coupled support to continue at its current level of funding by amending the 

scheme ceiling from 8% of the UK national ceiling to 10% of the total ceiling for 

Scotland, as determined by Scottish Ministers.” (Policy Note) 

Consideration by the Delegated Powers and Law Reform Committee 

15. The Delegated Powers and Law Reform Committee considered this at their
meeting on 24 November and made no points.

Points to note 

9. No points are highlighted for members attention in relation to this
instrument.

Recommendation 

10. The Committee is invited to consider any issues that it wishes to raise in
relation to this instrument.

Rural Economy and Connectivity Committee Clerks 
November 2020 
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Draft Regulations laid before the Scottish Parliament under sections 2(3), 3(4) and 4(3) of the 

Agriculture (Retained EU Law and Data) (Scotland) Act 2020 for approval by resolution of the 

Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2020 No. 

AGRICULTURE 

The Direct Payments to Farmers (Miscellaneous Amendments) 

(Scotland) Regulations 2020 

Made - - - - 2020 

Coming into force - - 1st January 2021 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

sections 2, 3 and 4 of the Agriculture (Retained EU Law and Data) (Scotland) Act 2020(a) and all 

other powers enabling them to do so. 

In accordance with sections 2(3), 3(4) and 4(3) of that Act(b), a draft of this instrument has been 

laid before and approved by resolution of the Scottish Parliament. 

Citation and commencement 

1.—(1) These Regulations may be cited as the Direct Payments to Farmers (Miscellaneous 

Amendments) (Scotland) Regulations 2020. 

(2) These Regulations come into force on 1 January 2021.

Amendments to the Direct Payments Regulation 

2.—(1) The Direct Payments Regulation(c) is amended as follows. 

(2) Omit Article 1(b)(iii).

(3) In Article 4(1), after point (s) insert—

“(t) “total ceiling” means the amount determined in accordance with Article 5A.”. 

(a) 2020 asp 17. 
(b) Section 2(3) provides that regulations under section 2 are subject to the negative procedure if they have not been subject to 

the affirmative procedure.  The Regulations are subject to the affirmative procedure by virtue of sections 3(4) and 4(3). 
(c) EUR 2013/1307, amended by section 5 of the Direct Payments to Farmers (Legislative Continuity) Act 2020 (c.2), S.I.

2020/91, S.I. 2020/576 and S.I. 2020/760.  This Regulation was incorporated into domestic law by section 1 of that Act.  It
was also prospectively amended with effect from IP completion day by S.I. 2019/207 (as amended by S.I. 2019/812).  These 
amendments were revoked by the Agriculture (Payments) (Amendment, etc) (EU Exit) Regulations 2020 (S.I. 2020/xx) 
immediately before IP completion day.
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(4) After Article 5, insert—

“Article 5A 

The total ceiling for Scotland 

1. In determining the total ceiling for Scotland, the Scottish Ministers must determine

an amount equivalent to Scotland’s share of the 2020 national ceiling set out in Annex II.

2. The Scottish Ministers must determine the total ceiling before the start of the

relevant financial year.

3. When the total ceiling has been determined, the Scottish Ministers must publish that

amount as soon as practicable after that determination has been made.

4. The total ceiling, for any claim year, is to be distributed among all allocated payment

entitlements, the national reserve or the regional reserves, and ceilings fixed in accordance

with Articles 47, 51 and 53, as they apply in Scotland.

5. Where the Scottish Ministers make a decision under Article 22(2) to increase the

basic payment scheme ceiling, the total ceiling for that claim year may be exceeded by the

increase decided pursuant to that Article.

6. In this Article—

(a) “claim year” means a period of 12 months beginning with 1 January,

(b) “financial year” means a period of 12 months beginning with 1 April.”.

(5) Omit Articles 6, 7 and 7A.

(6) In Article 11—

(a) omit paragraph 3,

(b) after paragraph 4 insert—

“4A. For each calendar year, the estimated product of the reductions made in accordance

with this Article must be made available as support for measures under rural development. 

4B. References to “rural development” in this Article and Article 14 include measures 

which are conducive to— 

(a) the conservation or enhancement of the natural beauty or amenity of the

countryside (including its flora and fauna and geological and physiographical

features) or of any features of archaeological interest there,

(b) the promotion of the enjoyment of the countryside by the public,

(c) starting, or improving the productivity of, an agricultural, horticultural or forestry

activity or rural business, or

(d) starting, promoting or improving rural services.”.

(7) In Article 14—

(a) for “national ceiling” substitute “total ceiling”,

(b) for “calendar year 2020 provided that such a decision was taken and notified to the

Commission by 31 December 2019” substitute “a given calendar year”.

(8) In Article 22—

(a) omit paragraph 1,

(b) for paragraph 2 substitute—

“2. The basic payment scheme ceiling for any given year is the amount which remains for

the basic payment scheme after deducting, from the total ceiling, the ceilings set under 

Articles 47, 51 and 53 for that year. The relevant authority may decide to increase the 

amount of the basic payment scheme ceiling. That increase may not exceed 3% of the total 
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ceiling after deduction of the amount resulting from the application of Article 47(1) for the 

relevant year.”, 

(c) in paragraph 4—

(i) for “the constituent nation” substitute “Scotland”,

(ii) omit “its share of”,

(iii) after “ceiling” insert “in Scotland”,

(iv) omit the second sentence,

(d) in paragraph 5—

(i) for “paragraph 1” substitute “paragraph 2”,

(ii) omit “Article 7A,”,

(iii) omit “Article 42(1),”.

(9) In Article 23—

(a) in the heading, for “national ceilings” substitute “basic payment scheme ceiling”,

(b) in paragraph 2, for “its share of” to “Article 22(1)” substitute “the basic payment scheme

ceiling in Scotland referred to in Article 22(2)”,

(c) in paragraphs 3 and 4, after “regional ceilings” insert “in Scotland”.

(10) In Article 25—

(a) in paragraph (1)—

(i) in the first subparagraph—

(aa) for “Subject to paragraphs 2 and 3, for” substitute “For”, 

(bb) for “relevant authority’s share of the national ceiling” substitute “total 

ceiling”, 

(ii) in the second subparagraph—

(aa) for “relevant authority’s share of the basic payment scheme ceiling” substitute 

“basic payment scheme ceiling in Scotland”, 

(bb) after “Article 30” insert “, as it had effect immediately before exit day”, 

(b) omit paragraphs 2, 3 and 8.

(11) In Article 30—

(a) for “relevant authority’s share of the basic payment scheme ceiling”, in each place where

it occurs, substitute “basic payment scheme ceiling in Scotland”,

(b) after “regional ceiling” in each place where it occurs, insert “in Scotland”,

(c) in paragraph 7(f), omit “and Article 65(1), (2) and (3)”,

(d) in paragraph 8, omit subparagraph 3.

(12) In Article 32(1)—

(a) omit “of financial discipline,”,

(b) omit “Article 7 and”.

(13) Omit Articles 41 and 42.

(14) In Article 43(9) omit from “of linear reductions” to “and to the application”.

(15) In Article 50(4)—

(a) omit “of financial discipline,”,

(b) omit “and of linear reductions in accordance with Article 7”.

(16) In Article 51—

(a) in paragraph 1—

(i) in the first subparagraph, for “its share of the annual national ceiling” substitute “the

total ceiling”,
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(ii) for the second subparagraph substitute—

“Where the relevant authority decides by 1 August in a calendar year to revise the

percentage, that revised percentage will have effect for the following calendar year.”,

(b) in paragraph 2, for “relevant authority’s share of the national ceiling” substitute “total

ceiling”,

(c) in paragraph 3, for “its share of the annual national ceiling” substitute “the total ceiling”.

(17) In Article 53—

(a) for paragraph 1 substitute—

“1. Up to 10% of the total ceiling may be used to finance the coupled support.”, 

(b) omit paragraph 3,

(c) in paragraph 5, for “percentages set out in paragraphs 1 to 4” substitute “percentage set

out in paragraph 1”,

(d) omit paragraph 6.

(18) In Annex I, omit the second entry (redistributive payment) in the table.

(19) Omit Annex III.

Amendment to Commission Delegated Regulation (EU) 639/2014 

3. In Commission Delegated Regulation (EU) No 639/2014 of 11 March 2014 supplementing

Regulation (EU) No 1307/2013 of the European Parliament and of the Council establishing rules 

for direct payments to farmers under support schemes within the framework of the common 

agricultural policy and amending Annex X to that Regulation(a), omit Article 53a(4). 

Amendments to the Horizontal Regulation 

4.—(1) The Horizontal Regulation(b) is amended, insofar as it relates to direct payments, as 

follows. 

(2) In Article 67(4)(b)—

(a) omit “the redistributive payment referred to in Chapter 2 of Title III of Regulation (EU)

No 1307/2013;”,

(b) before “the voluntary coupled” insert “and”.

(3) Omit Article 108.

(4) In Article 112, in the first subparagraph, for “the Funds” to “exit day)” substitute

“agricultural support”. 

(a) EUR 2014/639, as amended by S.I. 2020/91 and S.I. 2020/576. EUR 2014/639 was prospectively amended with effect from 
IP completion day by S.I. 2019/208 and S.I. 2019/763 (as amended by S.I. 2019/812), but those prospective amendments
were revoked by the Agriculture (Payments) (Amendment, etc) (EU Exit) Regulations 2020 (S.I. 2020/xx) immediately 
before IP completion day.

(b) EUR 2013/1306, as amended by S.I. 2020/90 and S.I. 2020/576. EUR 2013/1306 is also amended prospectively with effect 
from IP completion day by S.I. 2019/748 (as amended by S.I. 2019/831), S.I. 2019/763 (as amended by S.I. 2019/812), S.I.
2019/831 and S.I. 2019/1402.  However, by virtue of the amendments in the Agriculture (Payments) (Amendment, etc) (EU 
Exit) Regulations 2020 (S.I. 2020/xx), these prospective amendments do not have effect in relation to direct payment 
schemes.
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Amendments to Commission Implementing Regulation (EU) No 809/2014 

5.—(1) Commission Implementing Regulation (EU) No. 809/2014 laying down rules for the 

application of Regulation (EU) 1306/2013 of the European Parliament and of the Council with 

regard to the integrated administration and control system, rural development measures and cross 

compliance(a), insofar as it relates to direct payments, is amended as follows. 

(2) In Article 6—

(a) omit paragraph 2(f)(v),

(b) omit paragraph 3(b).

(3) In Article 15(2), in the second subparagraph, for “Member States” substitute “the relevant

authority”. 

(4) In Article 23(2), omit from “the payments received” to “exit day), or”, in the second place it

occurs. 

(5) In Article 30, omit point (b).

(6) In Article 36, in paragraphs 2 and 3, omit “and the re-distributive payment”.

(7) In Article 68, in paragraph 1, in the first subparagraph, for “as it had effect in EU law”

substitute “as amended for the purpose of agricultural support”. 

(8) Omit Article 70b.

Amendments to Commission Delegated Regulation (EU) No 640/2014 

6.—(1) Commission Delegated Regulation (EU) No 640/2014 of 11 March 2014 supplementing 

Regulation (EU) No 1306/2013 of the European Parliament and of the Council with regard to the 

integrated administration and control system and conditions for refusal or withdrawal of payments 

and administrative penalties applicable to direct payments, rural development support and cross 

compliance(b), insofar as it relates to direct payments, is amended as follows. 

(2) In Article 6, in paragraph 3, for “2021” substitute “following the calendar year in question”.

(3) In Article 17(1) omit point (b).

(4) In Article 18—

(a) in paragraph 1, omit “, the re-distributive payment”,

(b) omit paragraph 3.

(5) In Article 19a—

(a) in the heading omit “, the re-distributive payment”,

(b) in paragraph 1, after “Chapters 1” omit “, 2”.

Amendments to Commission Implementing Regulation (EU) No 908/2014 

7.—(1) Commission Implementing Regulation (EU) No 908/2014 of 6 August 2014 laying down 

rules for the application of Regulation (EU) No 1306/2013 of the European Parliament and of the 

Council with regard to paying agencies and other bodies, financial management, clearance of 

(a) EUR 2014/809, as amended by S.I. 2020/90, S.I. 2020/576 and S.S.I. 2020/244. EUR 2014/809 is also amended in relation 
to direct payment schemes in Scotland by S.I. 2020/510 and S.I. 2020/575. EUR 2014/809 is also amended prospectively 
with effect from IP completion day by S.I. 2019/765.  However, by virtue of the amendments in the Agriculture (Payments) 
(Amendment, etc) (EU Exit) Regulations 2020 (S.I. 2020/xx), these prospective amendments do not have effect in relation 
to direct payment schemes.

(b) EUR 2014/907, amended in relation to direct payment schemes by S.I. 2020/90.  EUR 2014/907 is also amended 
prospectively with effect from IP completion day by S.I. 2019/765.  However, by virtue of the amendments in the 
Agriculture (Payments) (Amendment, etc) (EU Exit) Regulations 2020 (S.I. 2020/xx), these prospective amendments do not 
have effect in relation to direct payment schemes.
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accounts, rules on checks, securities and transparency(a), insofar as it applies to direct payment 

schemes, is amended as follows. 

(2) In Article 28, omit from “under direct” to “Rural Development”.

(3) In Article 58, for “third” substitute “second”.

Amendment to the Common Agricultural Policy (Cross-Compliance) (Scotland) Regulations 

2014 

8. In the Common Agricultural Policy (Cross-Compliance) (Scotland) Regulations 2014(b) omit

regulation 2(2A). 

Amendments to the Common Agricultural Policy (Direct Payments etc.) (Scotland) 

Regulations 2015 

9.—(1) The Common Agricultural Policy (Direct Payments etc.) (Scotland) Regulations 2015(c) 

are amended as follows. 

(2) Omit regulation 2(1A).

(3) In regulation 23(2)(b), for “in respect of claim year 2020” insert “on or after exit day”.

Amendment to the Rural Payment (Appeals) (Scotland) Regulations 2015 

10. In the Rural Payments (Appeals) (Scotland) Regulations 2015(d), omit regulation 2(1A).

Name 

A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

Date 

(a) EUR 2014/908 amended in relation to direct payment schemes by S.I. 2020/90. EUR 2014/907 is also amended 
prospectively with effect from IP completion day by S.I. 2019/765.  However, by virtue of the amendments in the 
Agriculture (Payments) (Amendment, etc) (EU Exit) Regulations 2020 (S.I. 2020/xx), these prospective amendments do not 
have effect in relation to direct payment schemes.

(b) S.S.I. 2014/325 as relevantly amended by S.S.I. 2020/18.  There are other amendments not relevant to these Regulations.
(c) S.S.I. 2015/58 as relevantly amended by S.S.I. 2020/18.  There are other amendments not relevant to these Regulations.
(d) S.S.I. 2015/194 as relevantly amended by S.S.I. 2020/18.  There are other amendments not relevant to these Regulations.
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations make provision in retained EU law governing the direct payment schemes for 

securing the continuation of those schemes in Scotland beyond 2020. 

Regulations 2 and 3 amend Regulation (EU) No 1307/2013 (the “Direct Payments Regulation”) 

and Regulation (EU) No 639/2014 to allow the direct payment schemes to function effectively 

beyond 2020. Regulation 2 introduces a new Article 5A to the Direct Payments Regulation which 

provides the manner in which to determine the direct payments ceiling beyond 2020. 

Regulations 4 to 7 modify Regulations (EU) Nos 1306/2013, 809/2014, 640/2014 and 908/2014 to 

the extent necessary for the basic payment scheme to function effectively beyond 2020. Those EU 

Regulations contain some of the rules governing the direct payment schemes as well as other 

schemes under the common agricultural policy. These Regulations amend that body of law insofar 

as it relates to the direct payment schemes. 

Regulations 8 to 10 amend the Common Agricultural Policy (Cross-Compliance) (Scotland) 

Regulations 2014, the Common Agricultural Policy (Direct Payments etc.) (Scotland) Regulations 

2015 and the Rural Payments (Appeals) (Scotland) Regulations 2015 to ensure that cross-

references to retained EU legislation insofar as it applies to direct payments operate effectively 

beyond the 2020 claim year. 

Regulations 2 to 10 contain provision to simplify and improve retained EU law relating to the 

direct payment schemes by removing provisions which are spent or not in use in Scotland. 

No business or regulatory impact assessment has been prepared in relation to these Regulations as 

no, or no significant, impact upon business, charities or voluntary bodies is foreseen. 
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POLICY NOTE 

THE DIRECT PAYMENTS TO FARMERS (MISCELLANEOUS AMENDMENTS) 

(SCOTLAND) REGULATIONS 2020 

SSI 2020/XXX 

The Direct Payments to Farmers (Miscellaneous Amendments) (Scotland) Regulations 2020 

(“the 2020 Regulations”) are made in exercise of the powers conferred by sections 2, 3 and 4 

of the Agriculture (Retained EU Law and Data) (Scotland) Act 2020.1 The instrument is 

subject to affirmative procedure. 

Section 2(3) of the Agriculture (Retained EU Law and Data) Act 2020 provides that 

“regulations under this section are (if they have not been subject to the affirmative 

procedure) subject to the negative procedure”. Sections 3 and 4 require that  the Regulations 

be made subject to the affirmative procedure. 

The 2020 Regulations will apply to the whole of Scotland and come into force on 1 January 

2021. 

Purpose of the Instrument 

This instrument specifies the manner by which Scottish Ministers will determine the annual 

financial ceiling which will provide the basis for calculating payments to farmers and 

crofters in Scotland from 2021 onwards. In addition, this instrument makes amendments to 

retained EU law governing the direct payment schemes to ensure their continued 

operability in Scotland and removes provisions from that body of retained EU law which 

are not relied upon in Scotland.  

Policy Objectives 

The 2020 Regulations do not aim to implement policy change. Instead they aim to give 

farmers and crofters stability and continuity in the period from 2021 to 2024 by preserving 

the status quo in so far as possible on the assumption the requisite funding will be provided 

by HM Treasury. They make those technical changes to enable the direct payment schemes to 

continue to operate. In particular, they specify the manner in which the Scottish Ministers 

will determine the annual financial ceiling (“the total ceiling”) as a part of the annual Scottish 

Government budget process and make provision in retained EU law governing the direct 

payment schemes in order to ensure continuity for those schemes in Scotland for 2021 and 

subsequent claim years. 

The 2020 Regulations also amend retained EU law relating to the direct payment schemes to 

remove provisions which are spent or not in use in Scotland. This includes provisions relating 

to redistributive payments schemes (which do not operate in Scotland) and financial 

discipline (which is not applied in Scotland). 

1 asp 17 
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Explanation of the law being amended by the 2020 Regulations 

Regulations 2 and 3 amend Regulation (EU) No 1307/2013 (the “Direct Payments 

Regulation”) and Regulation (EU) No 639/2014 to allow the direct payment schemes to 

function effectively beyond 2020. Regulation 2 introduces a new provision into the Direct 

Payments Regulation which provides the manner in which to determine the total ceiling for 

Scotland in 2021 and beyond. The total ceiling replaces the national and net ceilings which 

were determined annually for the UK by the European Commission.  

Regulations 4 to 7 modify Regulations (EU) Nos 1306/2013, 809/2014, 640/2014 and 

908/2014 to the extent necessary for the basic payment scheme to function effectively beyond 

2020. Those EU regulations contain some of the rules governing the direct payment schemes 

as well as other schemes under the common agricultural policy. These regulations amend that 

body of law insofar as it relates to the direct payment schemes, removing references to 

schemes not operating in Scotland and provisions which no longer have effect post-EU exit. 

Regulations 8, 9 and 10 amend the Common Agricultural Policy (Cross-Compliance) 

(Scotland) Regulations 2014, the Common Agricultural Policy (Direct Payments etc.) 

(Scotland) Regulations 2015 and the Rural Payments (Appeals) (Scotland) Regulations 2015 

to remove provisions which were inserted to clarify the relevant legislation applicable to 

direct payments during the claim year 2020 and are no longer required.  

Reasons for and effect of the proposed change 

The 2020 Regulations seek to preserve the status quo in so far as possible, making necessary 

technical amendments as well as removing spent provisions all to help ensure we can 

continue to make payments and operate our direct payments schemes in Scotland for 2021 

and subsequent years. 

The 2020 Regulations set out the process for determining the total ceiling in Scotland for 

2021 and subsequent years, linking this process to the annual Scottish Government budget 

procedure. Scottish Ministers will be required to determine the total ceiling for Scotland each 

year before the beginning of the Scottish Government financial year on 1 April. When the 

total ceiling for Scotland has been determined, the Scottish Ministers must publish that 

amount as soon as practicable after that determination has been made. This will enable the 

payments to be calculated in time for issuing to applicants later on in the year. 

The 2020 Regulations remove the provisions relating to net ceilings in the Direct Payments 

Regulation, which are no longer necessary given the manner in which funding is being 

provided by HM Treasury. Instead, as agreed with DEFRA and the other UK devolved 

administrations, the Scottish Ministers will determine the total ceiling for Scotland which will 

form the basis for calculating payments.  

The 2020 Regulations make provision for the direct payments schemes to continue in 

Scotland at the same levels as in previous years. For example, provision is made for the 

voluntary coupled support to continue at its current level of funding by amending the scheme 

ceiling from 8% of the UK national ceiling to 10% of the total ceiling for Scotland, as 

determined by Scottish Ministers.   

Certified copy from legislation.gov.uk Publishing
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Further information 

Consultation 

We conducted a full public consultation on our period of Stability and Simplicity to 2024 and 

continue to engage with stakeholders and delivery partners through the Agriculture and Rural 

Development Stakeholder Group and the Rural Development Operation Committee. 

Further consultation took place in relation to the Agriculture (Retained EU Law and Data) 

(Scotland) Bill and the 2020 Regulations will be used to deliver on the stated objective of the 

Bill “to enable the continued operation of current CAP schemes and policies, but also to 

allow them to be progressively improved and simplified”. 

We have also liaised closely with DEFRA and the other UK  devolved administrations 

regarding the 2020 Regulations, in particular regarding the provisions for determining the  

total ceiling for future claim years. 

Impact Assessments 

The 2020 Regulations do not introduce new policy. The proposal is for the direct payments 

schemes to continue to operate until 2024 provided that the required annual settlement is 

issued by HM Treasury. 

The Common Agricultural Policy was formally approved by the EU institutions having been 

developed in conjunction with stakeholders, robustly consulted on and fully impact assessed. 

It is not considered appropriate or proportionate to undertake full impact assessments for the 

2020 Regulations, which make administrative changes relating to the delivery of the existing 

schemes. 

Financial Effects 

The Cabinet Secretary for the Rural Economy and Tourism, Fergus Ewing, confirms that no 

BRIA is necessary as the 2020 Regulations have no financial effects on the Scottish 

Government, local government or on business.  

Scottish Government 

Agriculture and Rural Economy Directorate 

November 2020 

Certified copy from legislation.gov.uk Publishing
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Rural Economy and Connectivity Committee 

32nd Meeting, 2020 (Session 5), Wednesday, 2 December 2020 

Salmon Farming in Scotland 

Background 

1. The Rural Economy and Connectivity Committee conducted an inquiry into
salmon farming in Scotland in 2018.

2. The inquiry aimed to consider the current state of salmon industry in Scotland,
identify opportunities for its future development and explore how the various
fish health and environmental challenges, it was facing at the time, could be
addressed.

3. On 27 November 2018, the Committee published its inquiry report and made
a number of wide-ranging recommendations. It received a response from the
Cabinet Secretary for Rural Economy and Tourism and a response from the
Scottish Environmental Protection Agency (SEPA).

4. The Committee has continued to monitor progress towards delivery of its
inquiry recommendations as part of its regular evidence sessions with the
Cabinet Secretary for Rural Economy and Tourism.  The Committee has also
considered a petition which raises issues related to the farmed salmon sector
in Scotland - PE1715: Closed containment for salmon farms in Scotland.

Committee scrutiny in November/December 2020 

5. On 2 December the Committee will take evidence from the Cabinet Secretary
for Rural Economy and Tourism.

6. On 18 November, the Committee took evidence from SEPA, Highland
Council, officials from the Marine Scotland Directorate of the Scottish
Government and the Scottish Salmon Producers Organisation (SSPO).

7. Written submissions have been received from Fisheries Management
Scotland and Salmon and Trout Conservation Scotland, which are attached in
the Annexe.

Rural Economy and Connectivity Committee Clerks 
November 2020 

https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/107585.aspx
https://digitalpublications.parliament.scot/Committees/Report/REC/2018/11/27/Salmon-farming-in-Scotland
https://www.parliament.scot/S5_Rural/20190129_Cab_Sec_RE_-_SG_response_to_Cttee_report_on_salmon_farming_in_Scotland.pdf
https://www.parliament.scot/S5_Rural/20190128_SEPA_-_response_to_Committee_report.pdf
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/101696.aspx
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12961
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Annexe 

SUBMISSION FROM FISHERIES MANAGEMENT SCOTLAND 

Fisheries Management Scotland is the representative body for District Salmon Fishery 
Boards and Fisheries Trusts. We work closely with Scottish Government, Agencies, 
Crown Estate Scotland and the aquaculture industry to ensure that wild salmonid fish 
are protected from the environmental effects of aquaculture.  We provided written and 
oral evidence to the REC Committee inquiry in 2018 and strongly support the resulting 
recommendations.  

Across Scotland, wild salmon populations are in crisis, and face a wide range of 
pressures, some of which are within human control. Our salmon rivers are categorised 
by Marine Scotland Science under the salmon conservation regulations according to 
the likelihood of them meeting their conservation limits. Under the proposed gradings 
of rivers for 2021 104 rivers across Scotland are graded as Category 3 - less than 60% 
probability of meeting their conservation limit. Where salmon populations are below 
their conservation limits, any additional pressure, including those arising from fish 
farms, cannot be considered sustainable. 

Since the publication of the REC Committee report into salmon farming in Scotland in 
2018, we have been working in several policy areas to progress those 
recommendations which are relevant to interactions between farmed and wild fish. We 
have summarised this activity below. Whilst we accept that the development of a new 
regulatory framework takes time, the issues identified by the Committee about 
fragmentation and coordination between regulators still persist in Scotland. It remains 
vital that these issues are addressed urgently. 

The Salmon Interactions Working Group (SIWG) was convened to consider the 
evidence coming from the ECCLR and REC Committee inquiries and make 
recommendations for a future wild-farmed interactions approach. Fisheries 
Management Scotland contributed to this process and 42 recommendations were 
unanimously agreed by all members of the group. The report was published in May 
2020, and we consider that these recommendations, delivered in full, will result in a 
much stronger regulatory approach to wild-farmed interactions. In line with the 
Committee’s report, the group recommended that Scotland’s finfish aquaculture 
regulatory regime should be reformed to ensure that it is fit for purpose, comparable 
with the highest international and domestic regulatory standards and in line with the 
Scottish Regulators Strategic Code of Practice. 

An important consideration in developing the report of the SIWG was to develop 
recommendations that could be implemented using existing powers, by bringing wild-
farmed interactions under an existing licensing regime. As the committee is aware, 
the current situation is that impacts on wild fish are not appropriately regulated and 
no one body has overall responsibility to manage interactions. In our view, given that 
SEPA already licence benthic impacts and release of chemical treatments into the 
environment and have recently been given responsibility for discharges from well 
boats, it would make sense for SEPA to take responsibility through the Controlled 
Activity Regulations. We believe that this could be achieved without requiring a 
specific change to these regulations. By using a range of robust licence conditions 
rather than planning consent, we believe that SIWG had developed an approach that 
will protect wild migratory salmonids, proactively seek to understand and address 
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any negative impacts detected through monitoring of wild salmonids and meet the 
tests of being robust, transparent, enforceable and enforced. It is crucial that the 
Scottish Government delivers these recommendations without delay. 

In parallel with the SIWG process we have worked with our members and the 
industry to develop and refine techniques to monitor impacts on wild fish – a key 
component of an adaptive management approach. We have also supported our 
members in working with a number of fish farming companies to develop 
Environmental Management Plans. Fisheries Management Scotland, Atlantic 
Salmon Trust and Marine Scotland Science have developed a tracking study which 
will give us a better understanding of the dispersal patterns of wild Atlantic salmon as 
they migrate through our coastal waters – this is key to recommendation 45 of the 
REC Committee report. Finally, in July 2020, we employed an Aquaculture 
Interactions Manager, funded by Marine Scotland and Crown Estate Scotland to 
support our members in the management and monitoring of interactions between 
wild and farmed fish and develop a more positive working relationship between the 
wild fisheries sector, aquaculture companies and regulators based on effective 
management of interactions between wild and farmed fish. We hope that this 
approach will help us to deliver Recommendation 43 of the REC Committee report. 

We have also been engaging with the Technical Working group which was tasked by 
the Scottish Government with developing a practical framework for assessing the 
level of risk posed to wild salmon and sea trout taking account of the best available 
scientific understanding and the precautionary principle. We are supportive of this 
process and the SIWG made the following recommendation in relation to this work: 

“As a priority, the consenting of new developments should be managed within an 
adaptive spatial planning model which is risk based, of suitable resolution, 
underpinned by best available scientific evidence, and takes into account the 
cumulative effect of management practices of existing developments and impacts on 
wild salmonid fish.” 

We expect this process to be consulted on soon, but it is now several months 
overdue. However, it is important to draw a clear distinction between this work, which 
relates solely to risk from sea lice to wild salmon and sea trout, and the more 
strategic approach discussed in committee on 18th November which would inform at 
an early stage where fish farms should and should not be located. In our view this is 
a wider process of marine spatial planning which considers all uses of the marine 
environment in the round, identifies constraints, and prioritises areas for different 
types of development. It was interesting that Tavish Scott referred to the process in 
Shetland. This is the only area in Scotland that has a regional marine plan, 
developed by a marine planning partnership. The powers to take this forward were 
included in the Marine (Scotland) Act 2010, and we share the Committee’s 
frustration that this has not been progressed anywhere else. 

We are disappointed to confirm that there have been no changes to the regulation of 
wild-farmed interactions with the exception, as raised by Mark Harvey, that Marine 
Scotland has now adopted minimum standards for Environmental Management 
Plans (EMPs) and now require these for all applications for new farms or alterations 
of existing farms that go through planning. We would emphasise however, that the 
EMP process is inadequate and Local Authorities do not have the resources or 
expertise to properly enforce this process. There also appears to be relatively little 
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oversight, or input from other statutory consultees and the process appears to have 
been left to District Salmon Fishery Boards and the industry to agree, unless an SAC 
river is involved. The process is inconsistent between Local Authority areas and 
particularly between companies and therefore EMPs should not be viewed as 
anything other than a temporary solution to a much wider and more fundamental 
issue that needs to be addressed through regulatory reform. 

The changes that SEPA have made to their regulatory approach, whilst attempting to 
address concerns about benthic impacts and release of chemical treatments into the 
environment, also allow applications for farms greater than 2500 tonnes (the 
previous maximum biomass). We remain extremely concerned that this aspect has 
been progressed, without addressing the impact of sea lice that may be associated 
with that additional biomass (SEPA consider this to be out with their regulatory 
remit). Changes to allow an increase in the maximum biomass should not have been 
made until such time as the regulatory regime for wild-farmed interactions is in place 
– it is our view that this was a retrograde step, and further emphasises the lack of
coordination between regulators that the Committee identified during the inquiry.

As Peter Pollard made clear, in recognition that that the committee wanted more 
independent assessments, SEPA have now commenced a programme of 
unannounced environmental surveys and inspections of marine farms. In June 2019, 
Fergus Ewing announced that the Scottish Government, in addition to introducing 
new legislation that will require all marine fish farms to report a weekly sea lice 
number to the Scottish Government, “will explore how to introduce third-party 
independent checks on fish farms’ sea lice counts to ensure the accuracy of the 
information that is provided to the Scottish Government”. Like the committee, we 
believe this is an important element of the reformed regulatory regime, and it would 
be useful to hear an update from Mr Ewing on this. 

The performance of the industry with regard to sea lice control was discussed at 
length on the 18 November. It is important to emphasise that any threshold used in 
Scotland must be relevant to wild fish. On that basis the SIWG recommended that 
robust conditions, based on an adaptive management approach, to safeguard wild 
salmonids should be contained within a licence and that such conditions should 
include trigger levels for sea lice intervention action specific to the farm management 
area. 

During the committee meeting on the 18 November, Charles Allan made clear that 
there have been no prosecutions for escapes as it is not a prosecutable offence to 
have an escape. However, in line with the Recommendation 37 of the REC 
Committee report, the SIWG recommended that a specific licence condition, which 
must apply to all farms (new and existing), should require 100% of farmed fish to be 
retained in all production facilities, with specific penalties and sanctions for breaching 
such conditions. It was further recommended that appropriate fines, proportionate to 
the incident and scale of the escape, should apply to escapes of fish. 

Provision for a Technical Standard for Scottish Finfish Aquaculture was included in 
the Aquaculture & Fisheries (Scotland) Act 2013. The standard was published in 
June 2015 but has never been made a legal requirement. We are working under the 
assumption that the equipment used at farms which have had escapes in recent 
years met the Scottish Technical standard voluntarily, but the committee might wish 
to explore this further. The 2015 Standard is now being further reviewed but we are 
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strongly of the view that this process must be completed, and the resulting standard 
made a legal requirement without delay. 

There were a number of questions about what can be done in the event on an 
escape, and whether farmed fish can be recaptured. As was mentioned in 
committee, it is important that any such efforts do not kill any wild fish in the area. It 
is also important to emphasise that, in the case of fish farms in the Clyde, and 
presumably other areas, NatureScot have made clear that the deployment of gill nets 
would not be supported, due to the potential impact on diving sea birds. The recent 
escape at North Carradale resulted in a large number of fish turning up in rivers, and 
a large number of rivers being affected. To date 412 fish have been captured by 
anglers and reported to Fisheries Management Scotland. However, rod and line 
fisheries are an inefficient means of capturing fish (on average you might expect to 
capture 10% of the fish entering the river), so it is likely that several thousand farmed 
fish have entered rivers in South West Scotland and northern England. We are 
working with Marine Scotland and Mowi to assess whether any genetic introgression 
has occurred as a result of the escape. However, it is clear that our ability to 
recapture farmed fish is limited, and therefore our collective focus must be on 
preventing escapes from happening in the first place. A greater focus must be placed 
on this through the regulatory system. 

Despite the widely recognised failings of the current regulatory system, and the 
acceptance by regulators that there is no risk assessment framework to inform 
decisions, planning applications for new farms, and expansions of existing farms, 
continue to come forward. This is a fundamental issue that needs to be addressed 
urgently - the current planning and regulatory system does not sufficiently protect 
wild fish and a new regulatory system, as recommended by the Salmon Interactions 
Working Group, should be put in place prior to any growth in consented biomass. As 
we stated in our evidence to the 2018 inquiry, this would still allow growth in overall 
production, through reduction in mortalities. We would emphasise that we believe 
that the necessary changes to regulation can be delivered very quickly, but this 
requires leadership and decisive action from the Scottish Government now. 

With regard to transparency, we recognise the progress that the industry has made, 
but we also agree that the data is not as well presented as it is in Norway through 
the Barentswatch system. The data currently included on the SSPO website is 
displayed in separate monthly pdf documents, does not include data from marine 
trout farms (as they are not SSPO members), places the onus on the end user to 
work out where specific farms are located and lacks important information which 
would make the data easier to interpret. For example, there is information about the 
number of lice per fish, but no information about the total number of fish on each 
farm. The SIWG recommended that additional data (including the number of farmed 
fish per farm) should also be placed on a mandatory footing. We expect many of the 
issues identified above to improve once sea lice data is collected by Marine Scotland 
and published on the Scotland’s Aquaculture website. 

Finally, we welcome the fact that the industry is examining a range of technologies, 
including semi-contained farms in Scotland and we agree that it is important for 
Scotland to lead in this area. This is an area that we believe that the Scottish 
Government can do more to encourage and facilitate. 



Salmon and Trout Conservation Scotland 

Briefing for MSPs November 2020 

Protecting wild Atlantic salmon and sea trout from the negative impacts of salmon 

farming - issues remain largely unresolved despite the REC Committee Report (2018) 

Salmon Farming in Scotland 

The damage caused by farm-derived sea lice was set out in great detail in both written and 
oral evidence to the ECCLR and REC Committees. In response, the REC Committee made it 
clear that “if the industry is to grow, the ‘status quo’ in terms of regulation and enforcement

is not acceptable. It is of the view that urgent and meaningful action needs to be taken to 

address regulatory deficiencies as well as fish health and environmental issues before the 

industry can expand”. 

Expansion continues despite REC conclusions 

Despite this, the expansion of the industry has continued apace. Many tens of thousands of 
tonnes of production capacity (permitted biomass) have been added since REC reported, both 
in expanded existing farms and in wholly new farms. Currently, huge new farm proposals are 
moving through application processes  in Argyll (North Kilbrannan), North Ayrshire (North 
Arran) and Highland (Horse Island, Wester Ross).   

What must Scotland achieve? 

Scotland must meet the goals of the inter-governmental North Atlantic Salmon Conservation 
Organisation (NASCO), set up under the Convention for the Conservation of Salmon in the 
North Atlantic Ocean,  are met. NASCO1 established goals relating to containment and sea 
lice management.  

For sea lice, NASCO best practice is for “100% of farms to have effective sea lice 

management such that there is no increase in sea lice loads or lice-induced mortality of wild 
salmonids attributable to the farms”.  

However, the Scottish Government has done very little since REC reported. It has not 
ensured that Scotland has met its international obligations, nor do current proposals hold out 
any better chance that Scotland meets NASCO obligations. 

1 NASCO Guidance on Best Management Practices to Address Impacts of Sea Lice and Escaped Farmed Salmon on Wild 
Salmon Stocks 
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Sea lice control under current EMPs 

A review in 2018 by  the Norwegian Institute for Nature Research (NINA)2, examined all 
available research on the impact of sea lice, and concluded that “the combined knowledge 

from scientific studies provides evidence of a general and pervasive negative effect of salmon 

lice on salmonid populations in intensively farmed areas of Ireland, Norway and Scotland...” 

The Scottish Government’s favoured ‘sticking plaster’ to deal with sea lice is the 
Environmental Management Plan, required by way of conditions attached to planning 
permissions, but detailed requirements under EMPs cannot be enforced in planning law, and 
generally EMPs are not working.  

The Skye and Wester Ross Fisheries Trust said very recently3 on the use of EMPs that “All

new farms were required to submit an Environment Management Plan [EMP] to the 

Highland Council prior to the commencement of developments. The EMPs aim to ensure that 

wild fish populations in areas that could be affected by the new farm are monitored and that 

if sea lice levels exceed agreed thresholds, that actions will be taken to improve the situation 

through management intervention. However, so far, what those ‘thresholds’ would be has not 

been agreed. There is still uncertainty about the number of sea trout required to provide an 

adequate sample (if they can be caught) and the number of lice that would be required to be 

able to demonstrate that a ‘threshold’ had been crossed. Furthermore, given that in some 

areas there are many farms in close proximity from which larval sea lice will mix, it is not 

clear which farm(s) would be required to take action. Given recent WRASFB experiences 

with attempts to defend wild fish from salmon farm developments in Loch Torridon, one can 

imagine a series of increasingly expensive challenges if actions that might affect the 

profitability of a fish farm were to be proposed.”

The SIWG proposals 

On the future regulatory regime to control sea lice, the Salmon Interactions Working Group 
(SIWG) proposals to protect wild salmon and sea trout have been published, but Salmon and 
Trout Conservation Scotland is of the strong view that the proposals will not work.   

The SIWG has proposed a system of adaptive management, similar to that used in EMPs, 
through the sampling of sea trout in sea lochs by netting, “to monitor lice levels in the 

environment and assess impacts on wild salmonids”. In the event that such monitoring shows

elevated numbers of sea lice, then possible changes to the management of lice levels on the 
local salmon farms would be discussed.  

However, such adaptive management alone cannot be a realistic substitute for proper 
regulation including a strict and universally applied ceiling on farm sea lice numbers (an 
absolute upper limit to the permitted average number of adult female sea lice per farm fish). 
This is a view supported by many on the wild fish side of the debate. For example, in a 
response to a planning application, the Chairman of the Wester Ross Area Salmon Fishery 
Board (also a Board member of Fisheries Management Scotland and an employee of Atlantic 
Salmon Trust) said4: " Monitoring of wild fish to inform the management of salmon farms for

2 Thorstad, E.B. & Finstad, B. 2018. Impacts of salmon lice emanating from salmon farms on wild Atlantic salmon and sea trout. 
NINA Report 1449: 1-22. Trondheim, Norway, January 2018 at https://brage.bibsys.no/xmlui/handle/11250/2475746  
3 The Skye and Wester Ross Fisheries Trust Review (September 2020) 
4 WRASFB letter to Highland Council February 2018 
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the benefit of wild fish populations in nearby waters is no substitute for appropriate 

regulation of open cage farms to safeguard wild fish."  

Further, the monitoring of lice levels on sea trout by netting to inform the management of 
salmon farms is fraught with difficulties. Indeed Fisheries Management Scotland, which 
represents Boards and Trusts and was a major player in the SIWG, published a paper in 
January 2018 on sea trout post smolt monitoring. It concluded that “attempting to link sea

lice levels on wild sea trout to the nearest fish farm may not be appropriate, as prevailing 

wind direction and sea currents may transport fish farm derived sea lice away from salmonid 

rivers (Adams et al. 2012), and sea trout in the marine environment are mobile and can 

interact with more than one fish farm” 5 

Fundamentally, this year’s SIWG proposals are a rejection of the precautionary approach, 
with the burden of proof reversed such that it has to be shown conclusively that damage is 
being caused to wild fish by salmon farms before there is any possibility of remedial action in 
terms of adaptive changes being made to fish farm management and production. This is 
contrary to the basic principles of environmental protection, signed up to by Scotland, and 
about to be enshrined in the UK Withdrawal from the European Union (Legal Continuity) 
(Scotland) Bill. 

Further, the SIWG’s proposed system of ‘adaptive management’, establishing a pattern or 
trend in sea lice numbers through wild fish monitoring, cannot ever be an exact science, nor 
can it be achieved quickly. Indeed, as a consequence of significant ongoing industry 
expansion, the sea lice burden and challenge for wild fish continues to rise and will inevitably 
rise still further in the first decade under an adaptive management regime. In a video

conference call in July 2020 a senior executive from the Crown Estate Scotland (responsible 

for awarding and managing leases for fish farms) did not disagree that it would probably 

take intense monitoring of wild fish for at least three farm production cycles (up to six years) 

for any pattern of damage to wild fish caused by fish farms to be discernible. 

There are also considerable doubts regarding the extent to which monitoring of wild sea trout 
is ever relevant to wild salmon. And even if there were abundant smolts of both species to 
sample, it would require tens of thousands of samples to be taken nationally, over many years 
and in many conditions, in order to produce a statistically robust dataset, before any adaptive 
management is possible. For example, previous studies in Loch Shieldaig by Marine Scotland 
Science6, which sampled over 3,000 smolts (in sentinel cages) relating to just one system and 
salmon farm area, showed strong correlation with salmon farm lice numbers but crucially still 
did not meet a sufficient threshold of evidence to ensure better control of sea lice on salmon 
farms.  

But it is now suggested that sampling less fish of another species will produce enough 
evidence. What has changed?  

5 See http://fms.scot/wp-content/uploads/2018/05/180222-Aqua-Sweep-Netting-Report-2017.pdf   
6https://www.researchgate.net/publication/263776267_Using_sentinel_cages_to_estimate_infestation_pressure_on_salmonids
_from_sea_lice_in_Loch_Shieldaig_Scotland     
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S&TCS’ recommendations on sea lice 

Overall, it is noteworthy that two years on from the REC Committee's Report, the "status 
quo" on sea lice, which REC concluded was "not acceptable", is still very much in play.   

In order to provide a proper basis on which the reform of fish farming regulation can proceed, 
S&TCS recommends that:  

• a strongly precautionary approach must be applied to the licensing of both new and
existing farms, in line with the recommendations of both REC and ECCLR
Committees.

• there must be a back-stop adult female sea lice maximum on all fish farms, subject to
a strict inspection and enforcement regime, set at 0.5 per farmed fish, dropping to 0.1
during the period of wild smolt emigration, below which adaptive management can, in
time, be applied.

• there must be full publication of all relevant on-farm and wild fish data and
information and, specifically, individual farm sea-lice numbers and treatment data
must be published in as close to real time as possible.

• there must be strong independence in both the monitoring of sea lice numbers on-farm
and of wild fish monitoring, and in the assessment of that data.

• there must be provision for full and proper public participation in the licensing system
and adaptive management processes envisaged by the SIWG.

In the interim, while we continue to wait for the revised regulatory system, public 
authorities need to be reminded strongly that they have duties under the Nature 
Conservation (Scotland) Act 2004 in relation to the furthering of nature conservation and 
biodiversity, and specifically in relation to wild salmon and sea trout. 

Salmon and Trout Conservation Scotland November 2020 
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Rural Economy and Connectivity Committee 

32nd Meeting, 2020 (Session 5), Wednesday 2 December 2020 

Implications of Brexit for the rural economy in Scotland 

Background 

1. The Committee will take evidence on the implications of Brexit for the rural
economy in Scotland from:

• the Cabinet Secretary for Rural Economy and Tourism, Fergus Ewing.
and his officials.

2. The Committee took evidence from the Secretary of State for Environment,
Food and Rural Affairs, the Rt Hon George Eustice on 25 November 2020.

Rural Economy and Connectivity Committee Clerks 
November 2020 
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Rural Economy and Connectivity Committee 

32nd Meeting, 2020 (Session 5), Wednesday, 2 December 2020 

European Union (Withdrawal) Act 2018 

Introduction 

1. This paper supports the Committee’s consideration of a consent
notification sent by the Scottish Government relating to a UK statutory
instrument (SI) (see table below).

2. These regulations are being laid in relation to the European Union
(Withdrawal) Act 2018.  To assist the consideration of such instruments, a
protocol has been put in place between the Scottish Government and Scottish
Parliament. Further detail on this protocol is available in a letter from the
Cabinet Secretary for Government Business and Constitutional Relations.

Reporting 

3. Under the protocol referred to above, the Committee has the following two
options following its consideration of the UK SI—

a) Write to the Scottish Government to confirm it is content for consent for
a UK SI to be given; or

b) Consider the matter further, take evidence if appropriate and make a
report to parliament.

4. If it chooses to report, it may make one of the following three
recommendations—

a) it is content for consent to be given for a UK SI to be made in the UK
Parliament only.

b) it is not content with the Scottish Government granting its consent and
that the proposals should be made by an SSI; or

c) it is not content with the Scottish Government granting its consent and
that the proposals should be included as a UK SI in both parliaments
made under the joint procedure.

5. The Committee’s role in the protocol is to decide whether it agrees to the
Scottish Government offering its consent to the UK Government to make
regulations on its behalf. However, there are broader policy issues which may
arise in future, not as a direct consequence of the notification, but due to Brexit
itself. The Committee may wish to note these issues in its response to the
Scottish Government and request that it be kept up to date on any
developments on these matters.

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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INSTRUMENT 

6. This table is intended to give a brief overview only. The letter and
notification related to the instrument are included in annexe A to this paper.

Instrument Category 

The Direct Payments, Spirit Drinks and Wine 
(Amendment) Regulations 2020 

A 

DECISION 

7. The Committee is invited to consider the consent notification
referred to in this paper and determine whether it is content to write to the
Scottish Government to confirm it is content for consent for the UK SI
referred to in the notification to be given.

Annexe A – EU Exit – The Direct Payments, Spirit Drinks and Wine 
(Amendment) Regulations 2020 - Notification and letter from the Scottish 
Government 

Rural Economy and Connectivity Committee Clerking team 
November 2020 
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Annexe A 

DIRECT PAYMENTS - NOTIFICATION TO THE SCOTTISH PARLIAMENT 

1. Name of the SI

The Direct Payments, Spirit Drinks and Wine (Amendment) Regulations 2020 

2. A brief explanation of the law that the SI amends

Section 1(1) of the Direct Payments to Farmers (Legislative Continuity) Act 2020 
(the “2020 Act”) ensured that the EU legislation governing the 2020 CAP direct 
payment schemes became domestic law on exit day. This was necessary as a 
consequence of Article 137 of the Withdrawal Agreement.  

On 16 January 2020 the Scottish Parliament approved the Legislative Consent 
Motion lodged by the Cabinet Secretary for the Rural Economy in respect of the 
2020 Act following the approval of the REC Committee the previous day. 

A number of SIs were made under the 2020 Act to ensure the operability of that 
body of retained EU law post-exit day. The 2020 Act therefore created a body of 
retained EU law which is distinct from the retained EU law that will be established 
by the 2018 Act at the end of the Implementation Period. 

The direct payment provision of the proposed SI (“SI”) will be made by the Secretary 
of State under the powers in section 6(1) of the 2020 Act, and will apply to Scotland.  
That power enables such provision as is required as a consequence of the 2020 
Act. Section 6(5) of the 2020 Act provides that the Secretary of State may only make 
regulations under section 6(1) with the consent of Scottish Ministers.  

The European Union Withdrawal (Consequential Modifications) (EU Exit) 
Regulations 2020, which have already been notified to the Parliament and are 
currently laid in draft before the UK Parliament, makes amendments to the European 
Union (Withdrawal) Act 2018 (“the Withdrawal Act”). Those Regulations insert a new  
paragraph 2A into schedule 8 of the Withdrawal Act, with the effect that non-
ambulatory references to retained EU law will be read as a reference to that law as 
it had effect on the  Implementation Period completion day.  The proposed SI makes 
provision in that respect. 

The other (spirit, drinks and wine) provisions in the proposed SI are made under 
section 2(2) of the European Communities Act 1972 .  Officials are currently 
reviewing the drafting of the Spirit Drinks and Wine provisions to determine any 
devolved interest. To the extent that these “business as usual” wine and spirit 
provisions contain devolved provisions, these will be dealt with under Scotland Act 
section 57(1) procedure.  

3. Summary of the proposals
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The  direct payments provision in the proposed SI is required in order to adjust new 
paragraph 2A of the Withdrawal Act in order to ensure that it differentiates between 
non-ambulatory references in: 

(a) general retained EU law, as to be retained on IP completion day by virtue of
section 3 of the Withdrawal Act, and

(b) EU direct payments law, as retained on exit day by virtue of section 1 of the
2020 Act or in SIs made under that Act.

In respect of non-ambulatory references in direct payments law, the proposed SI will 
carve out those references from the effect of new paragraph 2A, so that they will 
continue to be read as they should as references to that law as it had effect on exit 
day. 

Articles 21(a) and 25 of the Direct Payments Regulation (EU Regulation 1307/2013) 
provide an example of non-ambulatory references affected by the change in these 
Regulations. 

There are references in those Articles to provisions in EU law as they had effect 
immediately before exit day.  Those references would, but for the change in these 
Regulations, be read as a reference to the law as it had effect immediately before 
IP completion day. 

The proposed SI  does not make policy changes to direct payment rules. Instead, 
the proposed SI ensures that the law will have effect as intended, and will on that 
basis have no noticeable impacts on the ground for farmers. 

4. An explanation of why the change is considered necessary

The proposed changes are considered to be necessary to ensure that the non-
ambulatory references in direct payments legislation continue to operate with 
reference to exit day, as they have done during the claim year 2020.   

5. Scottish Government categorisation of significance of proposals

The Scottish Government considers that the proposed SI falls within Category A, as 
the changes are minor and technical in nature and policy change is being avoided 
to preserve the current status quo.   

6. Impact on devolved areas

The Scottish Government agree that the changes in the proposed SI are a pragmatic 
way of  making necessary  amendments under the 2020 Act to ensure the  direct 
payments legislation can continue to operate effectively .  

The proposed SI respects the current devolution settlement as it is subject to the 
consent of the Scottish Ministers.  
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No  impact on business, charities or voluntary bodies or the public sector is 
anticipated. Beneficiaries will continue to receive direct payments similarly to before 
EU exit. 

7. Summary of stakeholder engagement/consultation

The proposed  SI has not been subject to formal consultation because it aims to 
retain the status quo for the direct payments 2020 claim year, makes no substantive 
policy changes and is technical in nature.  

8. A note of other impact assessments, (if available)

An impact assessment has not been carried out in relation to these regulations as 
they are aimed at preserving the effect of the current direct payments regulatory 
regimes. 

9. Summary of reasons for Scottish Ministers’ proposing to consent to UK
Ministers legislation

The Scottish Ministers believe that the amendment is needed in order to remove a 
risk to the cohesive regulatory framework for direct payments.  

This would cause problems for stakeholders as it would risk confusion and 
inconsistency in the interpretation of retained EU law, at a time when they need as 
much clarity as is possible. 

The Scottish Ministers therefore propose to give consent to the proposed SI. 

The approach set out in the proposed SI is realistic, achievable and minimises the 
risk of immediate disruption. The Scottish Ministers believe that, in the 
circumstances, consenting to the proposed SI would be the most effective way to 
help ensure a clear and consistent statute book. 

The Scottish Government has worked constructively with the UK Government and 
the other Devolved Administrations and, in light of that, is satisfied that the proposed 
amendments to the applicable legislation will ensure that it continues to operate 
effectively. 

The Scottish Ministers consider that it is appropriate such provisions relating to the 
interpretation of references within retained EU law to be made on a UK-wide basis 
by the UK Government. This makes the best use of limited resources, and reduces 
the risk of conflicting provisions being produced by UK administrations that could 
result in confusion.  

10. Intended laying date (if known) of instruments likely to arise

It is intended that the proposed SI will be made under the negative procedure, and 
laid at Westminster on the 10 December 2020.   

11. Does the Scottish Parliament have 28 days to scrutinise?
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We regret that it will not be possible in this case for scrutiny to take place for the full 
28 day period.  

Timing is tight in this case as we only recently received the necessary information 
from the UK Government to enable us to make this notification.  

We asked the UK Government to delay the laying date to enable the full 28 day 
period. But they explained that this would not be possible in this case as they needed 
the SI to be made and laid with adequate time for Westminster scrutiny, before the 
intended coming into force date.  

12. Information about any time dependency associated with the proposal

See above as explained in clause 11. 

13. Are there any broader governance issues in relation to this proposal, and
how will these be regulated and monitored post-withdrawal?

No 

14. Any significant financial implications?

The Proposed SI is not expected to have any significant financial implications for 
stakeholders in Scotland. 

DIRECT PAYMENTS – LETTER FROM THE MINISTER 

Dear Edward, 

EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 

The Direct Payments to Farmers (Legislative Continuity) Act 2020 

The Direct Payments, Spirit Drinks and Wine (Amendment) Regulations 2020 
UK SI Defra reference AG 34 

I am writing in relation to the protocol on obtaining the approval of the Scottish 
Parliament to the exercise of powers by UK Ministers in relation to proposals within 
the legislative competence of the Scottish Parliament. 

This SI has 2 enabling powers, namely section 6(1) of the Direct Payments to 
Farmers (Legislative Continuity) Act 2020 for the direct payments provision and 
section 2(2) of the European Communities Act 1972 for the remaining spirit drinks 
and wine provisions. 

Please note I will only notify to the Scottish Parliament the direct payment provision 
in the SI. The other (spirit, drinks and wine) provisions in the proposed SI are made 
under section 2(2) of the European Communities Act 1972 are “business as usual” 



REC/S5/20/30/8 

7 

provisions to implement EU law, as opposed to EU deficiency provisions. Officials 
are currently reviewing the drafting of the spirit drinks and wine provisions to 
determine any devolved interest. To the extent that there is any devolved interest in 
these provisions, they will be subject to the normal procedure for the exercise of 
section 2(2) powers by a Minister of the Crown in accordance with section 57(1) of 
the Scotland Act, and are not therefore subject to notification for the purposes of the 
Withdrawal Act protocol. To the extent that there is devolved interest in these section 
2(2) provisions, I will inform the REC Committee of these under the Scotland Act 
section 57(1) procedure prior to this SI being laid.  

I will not, therefore, seek the approval of the Scottish Parliament in respect of these 
section 2(2) provisions. Normal practice has been for the lead UK Minister to send a 
letter formally seeking Scottish Ministers’ consent to such provisions that affect 
devolved matters. We have asked Defra for this letter to be sent to us as soon as 
possible prior to the laying date for the SI.  

As regards the direct payments provision in the SI, the Direct Payments to Farmers 
(Legislative Continuity) Act 2020 requires that the Secretary of State must obtain the 
consent of Scottish Ministers before making the SI. As has been the case for other 
direct payments instruments, we will notify this direct payments provision in 
accordance with the established protocol for the Withdrawal Act.  

I therefore attach a Notification of Intention to Consent in respect of the direct 
payments provision in the SI, with an annexed Summary document which sets out 
the details of the above SI which the UK Government propose to make and the 
reasons why I am content that Scottish devolved matters are to be included in this 
UK SI. The SI is due to be made and laid on 10 December and will be subject to the 
negative procedure. Please note, we are yet to have sight of the final SI and it is not 
available in the public domain at this stage. We will, in accordance with the protocol, 
confirm when the SI is made and laid and advise you as to whether the final SI is in 
keeping with the terms of the attached notification. 

I would be grateful if the Committee could please consider and respond to the 
Notification of Intention to Consent by 4 December, since I need to respond to the 
UK Government’s consent request in time for the SI to be made and laid on the 10 
December. I apologise for the short notice and that the Committee will not have the 
full 28 days to consider the SI proposals in terms of the protocol, but timing is tight in 
this case as we only recently received the necessary information from the UK 
Government to enable us to make this notification. We asked the UK Government to 
delay the laying date to enable the full 28 day period but they explained that this 
would not be possible in this case as they needed the SI to be made and laid with 
adequate time for Westminster scrutiny, before the intended coming into force date.  
I am copying this letter to the Convenors of the Environment, Climate Change & 
Land Reform Committee and of the Delegated Powers and Law Reform Committee.  

I look forward to hearing from you further. 

Yours sincerely, 

FERGUS EWING 
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